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PREFACE

This report has attempted to assess the performance by the Crown in taking into account the
principles of the Treaty of Waitangi in its environmental planning and management. A
measure of past performance as perceived by tribal authorities is reflected by the number of
claims made to the Waitangi Tribunal. A measure of present performance is the response
made by the Crown to the Tribunal recommendations.

The Crown itself established the system of the Waitangi Tribunal which enables measure-
ment of its own performance. This initiative and others in more recent years have seen
significant progress being made whereby Pakeha New Zealanders are being made aware of
the rights and concerns of the tangata whenua. These are home country rights and are not
to be confused with the rights of a minority culture.

The Maori people have their own principles of environmental management. Principles and
policies established by statute in New Zealand have been for separate resources such as air,
water, land forests or fish. Ecological principles of the interdependence of nature and the
need for integrated management are only now being addressed in resource management
law. There is a unique opportunity for Maori and Pakeha principles of environmental
management to be considered together for the management of natural and physical
resources.

Before this can happen there has to be a better understanding by the people of New Zealand
of Maori culture and the responsibilities imposed by the Treaty of Waitangi. That the Treaty
is a living reality needs to be recognised by all. The Treaty will continue to influence
management of natural and physical resources. Celebrations in 1990 of the Treaty signing
would be enhanced by adoption of a common environmental policy that prevented and
resolved the grievances that would otherwise be presented to the Waitangi Tribunal on
matters of natural and physical resource management.

A message conveyed to me by the Maori people for the management of natural and physical
resources has been “Respect and protect what is there; restore what is lost". My reportdetails
the Crown's response to requests from the Waitangi Tribunal to protect and restore
resources. Although recommendations are made that would assist the Crown process of
response to Tribunal recommendations, the greatest hope for the future lies in the develop-
ment of a mutually acceptable environmental policy and a common goal for all.

1o
Helen R Hughes
Parliamentary Commissioner for the Environment

iii



“‘Rapua te huarahi whanui
Hei ara whakapiri i nga iwi e rua
I runga i te whakaaro kotahi”

(seek the broad highway that will
unite the two peoples toward a
common goal)

Whakatauki

“It is out of keeping with the
spirit of the Treaty . . . that the
resolution of one injustice should
be seen to create another”

Waitangi Tribunal '
Muriwhenua Fishing Report
(1988; p. xxi)

“The way ahead calls for
careful research, for rational positive
‘dialogue and above all, for a
generosity of spirit”

Justice Richardson

in NZ Court of Appeal

NZ Maori Council decision
(1987; p. 14)

"The ethos of the Treaty is
the real raw material that makes
up the vision of a society all New
Zealanders can adhere to : partnership,
co-operation, respect, mutual benefit,
negotiation, compromise and good
faith. Those are the principles
we must adopt”

Rt. Hon. David Lange
Prime Minister
(speech, Auckland,
21 October 1988)
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EXECUTIVE SUMMARY

Under the Long Title of the Environment Act 1986, the Parliamentary Commissioner for the
Environment has the obligation to take full and balanced account of the principles of the
Treaty of Waitangi in monitoring and advising on environmental management by public
authorities. The recommendations of the Waitangi Tribunal contain practical advice on how
the environment may be managed in harmony with the principles of the Treaty. The Crown'’s
response to these recommendations is one indication of whether it is giving the Treaty
principles full and balanced account in its management of the environment.

Of the 59 recommendations given by the Tribunal to date, 21 have been fully or partially
implemented. The Crown is not obliged to implement the Tribunal's recommendations, but
the Court of Appeal has indicated that the Crown is obliged as partner to the Treaty to provide
redress where breaches of Treaty principles have been identified. However, the Commis-
sioner has found that where the Crown has not acted on Tribunal recommendations, it has
also not provided alternative redress. Where the breach has involved environmental
degradation, the degradation has continued. :

The Commissioner commends the Crown for establishing the Waitangi Tribunal (1975), for
extending its powers of review back to the signing of the Treaty (1985), and for providing
increased staffing and resources (1988). The Crown is also commended for beginning to
include the principles of the Treaty in statute (Treaty of Waitangi Act 1975, Environment Act
1986, Conservation Act 1987, State-Owned Enterprises Act 1987). These changes were
badly needed: however, they are only a beginning.

The Commissioner agrees with other observers that the pace of change, although necessary,
has left the public behind. A public education programme is urgently needed to counteract
past deficient teaching of New Zealand history in schools. The Crown has neglected to fully
inform the public about its response to Tribunal recommendations, and this too needs to
change. :

In order for environmental management to take account of the principles of the Treaty, the
Commissioner has found that it must address the three main themes of partnership, tribal
rangatiratanga, and active protection. The principal change implied for the existing
environmental management system is a greater share of decision-making power between
Crown/Pakeha and Maori partners to the Treaty and greater cognisance of Maori cultural
values in the protection of resources and other taonga. The holistic approach of traditional
Maori environmental management has much to offer, and is receiving belated recognition of
its essential similarity to the ecological approach.

The Crown has in recent years made bold beginnings to incorporate the principles of the
Treaty into the management of the environment shared by all citizens of New Zealand. These
changes are overdue, and the momentum of change should not be lost.

The Commissioner makes recommendations to assistthe Crown to continue, reasonably and
in good faith, to fulfil its obligations as partner to the Treaty of Waitangi.



RECOMMENDATIONS

Crown response to Waitangi Tribunal recommendations

The Crown has been remiss in the past in not acknowledging the essential validity (or
otherwise) of the grievances investigated by the Tribunal, in not fully informing the public of
why some form of redress is required, and in not explaining what approach to redress it has
taken and why.

RECOMMENDATION 1:

TO THE PRIME MINISTER, THE MINISTER OF JUSTICE AND THE MINISTER OF MAORI
AFFAIRS:

that following the release of Tribunal findings the Crown should advise the public, in
prompt and succinct form:

(a) the nature of the claim and the findings of the Tribunal;

(b) whether the Crown agrees with the Tribunal’s assessment of past Crown
breaches of Treaty principles;

(c) the recommendations for redress conveyed by the Tribunal;
(d) the form of redress to be granted by the Crown;

(e) if this redress differs from that recommended by the Tribunal, why the
Crown has chosen this path;

(f) the timetable for implementation of redress.

(Note: information on (d) through (f) will likely be available later and constitute a
separate press release. If so, a summary of the Information in (a) through (c) should
be re-issued at that time).

For Tribunal reports already received (Motunul, Kaituna, Manukau, Te Reo Maori,
Waiheke, Orakel, Muriwhenua fishing) where Tribunal recommendations have not
been fully implemented, the Crown should follow this same formuia where it has not
already done so.

(Section 3. 1)

Coordination of Crown response

Most management decisions relating to the principles of the Treaty and many Tribunal
recommendations extend over the responsibility of more than one department. Lack of
coordination of Crown response is in the process of being remedied by the Treaty Issues Unit
in the Department of Maori Affairs, which was established in 1987. This coordination function
is essential and should be continued.



RECOMMENDATION 2:

TO THE PRIME MINISTER, THE MINISTER OF JUSTICE AND THE MINISTER OF MAORI
AFFAIRS:

that the Treaty Issues Unit In the Department of Maori Affalrs (or equivalent) should be
retained and given adequate resources and status to coordinate prompt interdepart-
mental response to Tribunal findings and recommendations.

(Section 3. 2)

Public education on Treaty issues

As a result of inadequate information provided in schools and by the Crown generally, both
officials and the general public are largely unaware of the history, text, and modern day
implications of the Treaty of Waitangi. In recent years, Crown actions have moved ahead of
the understanding of the general public on these matters, and a widespread public education
programme is essential.

RECOMMENDATION 3:

TO THE PRIME MINISTER AND THE MINISTERS OF JUSTICE, MAORI AFFAIRS,
EDUCATION, AND IMMIGRATION:

that the Crown shouid as a matter of urgency financially support and expand
education efforts to present to the public a balanced history of the Treaty, including
Information on the Treaty texts, principles defined to date, and practical modern
implications; and that this education.campaign should be aimed at all aduits, school
children, and immigrant citizens.

(Section 3. 3)

Policy and management implications of Treaty principles

The principles of the Treaty identified to date by the Waitangi Tribunal, Court of Appeal and
others can be grouped into the major themes of partnership, tribal rangatiratanga, and active
protection. Changes to the existing decision-making and resource management system are
required to implement these principles.

RECOMMENDATION 4:

TO THE PRIME MINISTER, AND MINISTERS OF ENVIRONMENT, LOCAL GOVERN-
MENT, JUSTICE AND MAORI AFFAIRS:

that the Crown recognise generally, and particularly in the context of the current
Resource Management and Local Government Law Reform programmes, that:

(a) the implementation of the Treaty principles of partnership and tribal
rangatiratanga requires a change in the existing power equation between
the Treaty partners, giving tangata whenua an increased share in actual
decision-making power at both central and regional ievels; and

(b) the implementation of the Treaty principle of active protection requires
proactive Initiatives for environmental management in both statute and



policy to:

i) protect Maori taonga according to Maori cultural preferences;
if)  provide rehabilitation or compensation for mismanagement of natu-
ral resources where valid Maori grievances under the Treaty have
been established.
(Sections 2 and 3. 4)

Changes in Crown administration for the management of natural
and physical resources

Departments are presently monocultural in outlook and in decision-making structure. In order
to implement the principles of the Treaty the Crown needs to ensure that it not only improves
understanding of Treaty issues amongst officials (together with the general public as per
recommendation 3) but also obtains in-house and external advice from Maori people and
pursues bicultural decision-making structures. Section 56 of the State Sector Act 1988
requires Chief Executives to consider the “aims and aspirations” of the Maori people in
relation to being “a good employer”. This provision is insufficient to ensure that Chief
Executives have full regard to the principles of the Treaty in all aspects of their duties.

RECOMMENDATION 5:

TO THE PRIME MINISTER AND THE MINISTERS OF STATE SERVICES, ENVIRON-
MENT, AND MAORI AFFAIRS:

that the Crown

(a) encourage departmental initiatives to expand officials’ understanding of
Treaty issues and Maori values and to design bicultural decision-making
structures;

(b) amend the State Sector Act 1988 to require Chief Executives to conduct all
Crown business so as to act in a manner that is consistent with the
principles of the Treaty of Waitangi; and

(c) amend resource management legislation so as to ensure that natural and
physical resources are managed in a way that Is consistent with the
principles of the Treaty of Waitangl.

(Section 3. 5)

Independent overview of Crown action on Treaty issues

The existing statutory provisions are insufficient to guarantee an ongoing independent
overview of the Crown’s fulfiment of its duties as Treaty partner. The Waitangi Tribunal
investigates cases of potential breach of the Treaty and section 8T of the Treaty of Waitangi
Act 1975 now provides for the Minister of Maori Affairs to report to Parliament on the Crown
response to Tribunal recommendations. However, this is limited in scope and tied to
Ministerial control. A number of options for independent overview exist, including the Treaty
of Waitangi Commission recommended by the Royal Commission on Social Policy.



RECOMMENDATION 6:
TO THE PRIME MINISTER, AND THE MINISTERS OF JUSTICE AND MAORI AFFAIRS:

that an independent body with the statutorily defined role of monitoring the Crown
performance on Treaty issues be

(@) identified with the assistance of a bicultural advisory group set up for this
purpose,

(b) established, and

(c) adequately resourced.
(Section 3. 6)

Incorporation of Tribunal recommendations into current law reform

Over the years the Tribunal has made recommendations to the Crown on the legislative
changes needed to implement the principles of the Treaty (Motunui 1983, Kaituna 1984,
Manukau 1985). To date they have not been implemented. Each of these recommendations
should be fully addressed now in the current Local Government and Resource Management
Law Reform.

RECOMMENDATION 7:
TO THE MINISTERS OF LOCAL GOVERNMENT AND ENVIRONMENT:
that in the current Local Government and Resource Management Law Reforms, the
Tribunal recommendations concerning legislative amendment be fully addressed;
and if the form recommended by the Tribunal is not accepted, that public explanation
be given. The Tribunal’s recommendations (Motunui 3, Kaituna 2(c), Manukau 1, 7, 8
and 13) are:

(a) General:

)] to bind the Crown in the same way as the private citizen;

ii) to provide for combined hearings for multiple consents and uniform-
ity between statutes;

iif) to provide for assessment of the cumulative effects of development
on the environment;

iv) to enable the conduct of the parties to be considered by statutory
consent authorities and Tribunals in orders for disclosure, discus-
sion or research;

v) to provide for the review of existing use rights in light of current
standards;

vi) to provide for reservation and controi of Maori fishing grounds;

vii) to restore the Crown’s fiduciary responsibilities to tangata whenua



under the Treaty in relation to rivers, harbours, coastal, and foreshore
areas;
viil) to provide for compulsory acquisition and reservation of wahi tapu.

(b) Town and Country Planning Act 1977:

i) apply sections 3 and 102A to areas where a Maritime Plan does not
exist;

il) Maritime, Regional, and District Schemes to have regard to Maori
values and their relationship with natural resources;

iii) bring consents under the Mining Act 1971 and Petroleum Act 1937
into general planning procedures;

iv) that development levies be apportioned where marae and papa-
kainga are affected by developments and an additional levy be
provided where Maori fisheries or Maorl cultural interests are particu-
larly affected.

(c) Water and Soil Conservation Act 1967:

i) enable Boards and Tribunals to take Maorl spiritual and cultural
values and Maori fishing areas into account;

i) empower Boards to control methods of waste disposal and instigate
variation of existing water rights;

ili) provide for review of existing water right discharges that do not meet
current standards.
(Section 3. 7)

Form of Waitangi Tribunal reports

The way in which the Tribunal has chosen to present its findings and recommendations to the
Crown in the past has at times contributed to the lack of visible Crown response, particularly
with regard to imprecise wording of recommendations. In addition, the previous lack of a
concise summary of findings has made necessary information inaccessable to both officials
and the general public.

RECOMMENDATION 8:
TO THE WAITANGI TRIBUNAL:
that

(a) in formulating its recommendations to the Crown it aims for as much
precision and clarity as possible;

(b) therecent practice of including a summary of findings In its reports should
be continued; and,

(c) it consider preparing ‘popuiar summaries’ for the benefit of the media and
the Crown’s Treaty issues education programme.
(Section 3. 8)



INTRODUCTION

The Parliamentary Commissioner for the Environment was established under the Environ-
ment Act 1986 to ensure that public authorities and others are held accountable for their
planning and management as it affects the environment. The Long Title of the Act spells out
matters which should be given full and balanced account in the management of natural and
physical resources. These are:

(a) theintrinsic values of ecosystems;

(b) all values which are placed by individuals and groups on the quality of the
environment;

(c) the principles of the Treaty of Waitangi;
(d) the sustainability of natural and physical resources; and
(e) the needs of future generations.

The Parliamentary Commissioner for the Environment initiated this investigation into the
Crown response to the recommendations of the Waitangi Tribunal as a part of her
responsibilities under the Environment Act. The objective was to assess whether the Crown
was giving full and balanced account to the principles of the Treaty in its management of
natural and physical resources.

The Waitangi Tribunal has statutory responsibility to interpret ‘the principles of the Treaty'
under the Treaty of Waitangi Act 1975. Matters which have come before the Tribunal relate
directly to the management of natural and physical resources or (in the case of the claim on
Te Reo Maori) relate to matters falling under the broad definition of ‘environment’ used in the
Environment Act. Although the aims of the Tribunal are different from those of the Parliamen-
tary Commissioner, the Tribunal’s findings contain advice on environmental management,
which relates to the statutory concerns of the Parliamentary Commissioner.

in contrast with the Tribunal, the Commissioner's primary focus is on the environmental
degradation which is connected with each claim, and the way in which the Crown has chosen
to address that degradation. If the Crown has not followed the advice of the Tribunal (i. e. ,
the recommendation has not been implemented) has the degradation been reduced in
another way which also takes full and balanced account of the principles of the Treaty?

The Treaty of Waitangi granted to the Crown the right to make laws in order to govern (Article
), but in exchange it gave the Crown the obligation to actively protect certain rights of the
Maori people (Articles Il and Ii1).

The Crown is not obliged by law to follow the recommendations of the Waitangi Tribunal. The
Parliamentary Commissioner recognises that the Crown may find that some recommenda-
tions are not reasonable, affordable, or appropriate, and may choose to redress breaches of
the Treaty in other ways. As Justice Cooke observed in the NZ Maori Council case before the
Court of Appeal, if the Tribunal finds merit in a claim and recommends redress it would only
be in very special circumstances that the Crown, as areasonable Treaty partner, could justify
withholding some form of redress. '

1 NZ Court of Appeal, 1987, Cooke P, pp. 37-38



It a claim is found by the Tribunal to be a valid grievance, it can be taken as evidence that the
Crown'’s past environmental management has not taken the principles of the Treaty into full
and balanced account. A measure of whether present environmental management is giving
full and balanced account to the principles of the Treaty can be found in the way the Crown
provides redress for those grievances.

The Parliamentary Commissioner for the Environment is charged with giving remedial advice
as appropriate. This investigation has documented certain shortcomings in the Crown's
regard for the principles of the Treaty, and accordingly recommendations have been made.

Methodology

In December 1987, letters were sent to the 21 Ministers to whom recommendations had been
directed by the Waitangi Tribunal, asking what action had been taken by the Crown. By May
1988, all responses had been received and by June 1988 a summary of responses checked
with Ministers for accuracy. As a check on the accuracy of the Ministerial replies and on
whether the environmental degradation associated with the claims was being resolved,
claimants were approached for comment in June 1988. :

In early August 1988, Ministers were again approached for an update on any further progress
which may have occurred. These replies were all finally received by 15 October 1988.

During this same period, the broader issues relating to Treaty principles and environmental
management by the Crown were monitored, investigated, and discussed with selected
advisors.

Outline of report

Section 1 of the report summarises and appraises the Crown response to the recommenda-
tions of the Tribunal. Background material can be found in Appendices A to H.

Section 2 of the report'discusses the principles of the Treaty in relation to environmental
management and explores ways that the Crown can improve its response to Tribunal
recommendations. Supplementary information can be found in Appendices | to M.

Section 3 of the report discusses ways that environmental management by the Crown can
better take full and balanced account of the principles of the Treaty, and offers recommen-
dations. These recommendations are summarised in the Executive Summary.



1 THE CROWN RESPONSE TO RECOMMEN-
DATIONS OF THE WAITANGI TRIBUNAL

1.1 Overview

The Crown set up the Waitangi Tribunal in 1975 and in 1985 extended its powers of review
back to 1840. With the establishment of4he Tribunal, a forum finally existed to explore Maori
grievances under the Treaty which could operate in a Maori context and therefore fully
explore the Maori view as well as the Crown view. The Tribunal is a measure for the Crown
of its own performance as a Treaty partner.

The Tribunal has the power of investigating Crown policies or practices that may be contrary
to the principles of the Treaty of Waitangi and of recommending to the Crown how grievances
should be resolved. Itis entirely the choice of the Crown what response is given to this advice
and the Tribunal has no powers of enforcement.

Of the 59 recommendations delivered to the Crown by the Waitangi Tribunal to date,' eight
have been partially implemented by the Crown and 13 have been fully implemented. A further
32 have been or are being addressed, but no tangible results have yet been seen. The
remaining 6 have either been rejected (5) or information from Ministers has been insufficient
for an evaluation to be made (1). This information is summarised in Table 1 and the
background information can be found in Appendices A to G.

As noted in the Introduction, the Court of Appeal has stated that to be a reasonable Treaty
partner the Crown should grant some form of redress for breaches of the Treaty. 2 If the Crown
prefers alternative forms of redress from those recommended by the Tribunal, the Commis-
sioner believes that the Crown must show that the alternative will be as likely to attain
improved environmental quality, take full and balanced account of the principles of the Treaty,
and address the other matters in the Long Title of the Environment Act (‘all values’;
sustainability; needs of future generations). The Tribunal to date has shown sensitivity to all
of these matters in making its recommendations, but the Crown in not acting on Tribunal
advice has so far failed to demonstrate that its chosen alternatives will provide an equivalent
or improved result.

1.2 Appraisal of Crown Response

This section comments on Crown response to date as compared against the recommenda-
tions tendered by the Tribunal. Each section is preceded by a very brief summary of Tribunal
findings and recommendations. Fuller details on Tribunal findings and Crown response can
be found in Appendices A to G.

1.2.1 Motunui claim
The Tribunal found that the traditional fishing grounds of Te Atiawa had been polluted

and would likely be polluted further, prejudicially affecting thelr flshing rights guaran-
teed under the Treaty. The Tribunal recommended that the planned Motunul outfall

1 Recommendations physically numbered by the Tribunal total 39. See note under Table 1 and
Tables in Appendices A to G for clarification of counting method use for this report.

2 NZ Court of Appeal, 1987, Cooke P, pp. 37-38



Table 1: Summary of Crown Response to Tribunal Recommendations
(see Appendices A to G for detail)

CLAIM (date
recommendations
received by Crown)

STATUS OF IMPLEMENTATION

?7? R

Start Part Full

Total

MOTUNUI
(17/3/83)

KAITUNA
(30/11/84)

MANUKAU
(9/7/85)

TE REO MAORI
(29/4/86)

WAIHEKE
(2/6/87)

ORAKEI
(4/11/87)

MURIWHENUA
(Interim reports
8/12/86 to 31/5/88)

4 3

20 2 2

7+

6+

24+

10+

Totals

32 8 13

59

Key:

??
R
Start
Part
Full

W ounn

Notes:

insufficient information

rejected by Minister

being addressed, but tangible results not yet evident

partially implemented

fully implemented

+ Total number of recommendations appears higherthan those numbered by
the Tribunal because sub-headings of recommendations and referrals and
comments in the recommendations text have also been counted to assist
in monitoring the Crown response.

v Manukau recommendation 4 was formally rejected by Cabinet but

has since been reconsidered.

The evaluations refer to implementation of recommendations as worded by the
Tribunal. Implementation of the spirit of the recommendations might be judged

differently.
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should not be built, the existing Waitara outfall should be upgraded, and that
legislation shquld be amended to protect Maori fishing rights.

Five and a half years after the Crown received the Tribunal's recommendations, the Motunui
outfall was not built, the Waitara reefs continue to be polluted, and the legislation, policy and
practices at fault have not been remedied.

After the Tribunal recommendations were made, the Crown convened a Task Force of
officials who carried out a number of investigations. The final recommendation to the Crown
was to construct a new long outfall at Waitara with the intention that treatment of effluent
would follow at a later stage and be the responsibility of the companies and local authorities
involved. The Crown did not explain how the problems identified by this claim would be solved
by its chosen approach.

The delays that have occurred in the past in finding a solution to the Waitara pollution are an
indictment of the Crown's lack of commitment to solving this problem. The Parliamentary
Commissioner for the Environment reported to Parliament in July 1988 that:

“My inquiries have not established all causes for the delays in the parties reaching
agreement. However, | believe the decision by the Ministry of Energy to negotiate
the Heads of Agreement through its trading arm . . . contributed to protracted
negotiations.

To achieve satisfactory effluent discharge standards through the Waitara outfall
requires far greater commitment and persistence by the Ministry of Energy and
the North Taranaki District Council than has been shown so far."?

The Ombudsmen reported to Parliament in 1988 that:

“ ..the sum total of the delays which have occurred and which continue to occur
in achieving a result, render all arguments rationalising them untenable.”

Initiatives by the Crown, local authorities, and local industry in 1988 may resolve this
longstanding problem, and achieve not only an improved outfall but improved treatment of
wastes as the Tribunal recommended. The Commissioner supports these initiatives in full.

1.2.2 Kaituna claim

The Tribunal found that plans to re-route Rotorua sewage by pipeline to the Kaituna
River would prejudicially affect Ngati Pikiao by polluting their traditional fishing
grounds. The Tribunal recommended that the ‘nutrient pipeline’ plans should be
abandoned and alternatives found; and that deficlent legisiation be changed.

Those recommendations specific to the Kaituna pipeline (numbers 1, 2(a), 2(b) and 3) have
been implemented or are in the process of being implemented. Crown funding, although
approved, has not yet been discharged.

Recommendations relating to legislation (numbers 2(c) and 4) have not been implemented;
of these, recommendation 2(c) is now covered by the Resource Management Law Reform.

3 Parliamentary Commissioner for the Environment, 1988, p. 14
4 Ombudsmen 1988, p. 15
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1.2. 3 Manukau claim

The Tribunal found that the tribes of the Manukau Harbour had been severely
prejudiced in their enjoyment of traditional lands and fisheries through compulsory
acquisitions, land and Industrial developments, reclamations, waste discharges,
zonings, commercial fishing, and the denial of traditional harbour access, contrary to
the guarantees under the Treaty. The Tribunal recommended changes to legisiation
and Crown policy, an action plan to clean up the Harbour and restore Its mana with
participation of tangata whenua, and return of certaln lands and fisheries.

While the Crown has in some way addressed (at least in part) most of the Manukau
recommendations, three years after those recommendations were issued none of them have
been sufficiently implemented to show any real change ‘at the flaxroots level'. Understanda-
bly, the claimants feel frustration and cynicism, and have made their concerns known in the
national media and in international forums. When not acting on Tribunal recommendations,
the Crown has neglected to explain how the problems identified by the Tribunal would be
solved by its chosen approach.

It must also be noted that the claimants were not satisfied with some of the Tribunal
recommendations, particularly relating to Waiuku and Maioro (numbers 9 and 12) and the
kaitiaki status of tangata whenua (number 5). This has not assisted negotiations between
the Crown and the tangata whenua to seek resolution of those problems. -

Some of the recommendations involve significant changes to current environmental man-
agement, particularly number 3 concemning the restoration of the Manukau Harbour. While
a Manukau Harbour Strategy has now been completed as recommended, implementation
will take many years and the cooperation of some 20 agencies, and it will take years before
the restorative effects of present changes can be seen. The Crown has chosen to monitor the
implementation of this Strategy by local authorities, rather than taking a more proactive role.
It could be questioned whether the Crown is fulfilling its responsibility for ‘active protection’
under the Treaty.

Recommendations 2 and 6 (exclusive fisheries) would have provided interim relief to
claimants until the health of the harbour's ecosystem had been restored. They would have
required relatively little administrative effort to implement, but appear to have been impeded
by departmental reticence to resolve the problems identified by the Tribunal.

Recommendations requiring legislative change (numbers 1, 7, 8 and 13) remain outstanding,
but these may be covered in current reviews of resource management and local authority
legislation.

Coordination efforts by the Treaty lssues Unit of the Department of Maori Aftairs (initiated in
November 1988 when the Unit was set up, nearly three years after the recommendations
were issued) has been encouraging effective action by departments on the Manukau
recommendations, and papers are expected to go to Ministers on the outstanding recommen-
dations by the end of 1988.

1.2.4 Te Reo Maori claim

The Tribunal found that the Maori language is a faonga guaranteed protection under
the Treaty, and that In failing to actively protect the language the Crown has acted
contrary to the Treaty. The Tribunal recommended changes to education, broadcast-
Ing and state services policy, the establishment of a Maori Language Commisslon, and
legalising the use of Maorl in official proceedings.
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The Crown partially implemented recommendations 1 and 2 through passage of the Maori
Language Act 1987. This legislation was introduced in anticipation of (rather than in response
to) the Tribunal's findings. Although it set up Te Taura Whiri i Te Reo Maori (the Maori
Language Commission) it did not fully implement recommendation 1 concerning the use of
Maori in official business. '

The recommendations relating to education and bilingualism in the state services (numbers
3 and 5) have not been implemented, and in the absence of other evidence it has been
assumed that these recommendations Have been rejected by the Crown. The Crown has not
explained how its alternative approaches may achieve the same or better result in actively
protecting the Maori language.

Recommendation 4 relating to broadcasting policy was not worded strongly (‘regard be had
to’). Although broadcasting policy changes to date are not sufficient to actively protect the
Maori language, they have followed the wording of the recommendation.

1.2.5 Waiheke claim

 The Tribunai found that Iin disposing of the Waiheke lands without inquiring into the
position of Ngati Paoa, who by that stage had become landiess, the Crown through the
Board of Maori Affairs had acted contrary to the Treaty. The Tribunal recommended
that the Walheke lands be restored to Ngati Paoa.

Sixteen months after the Crown received the Tribunal’'s recommendations, there has been
no visible result or decision on the principal recommendation to return the Waiheke lands
(number 1). For 11 months of this period the Treaty Issues Unit was in full operation.

The $5,000 to cover costs of an abandoned hearing (number 3), which should have been an
automatic reimbursement by the Justice Department, was finally paid 15 months after the
recommendation was made.

The recommendation relating to tribal land endowments generally (number 2), was so mildly
worded by the Tribunal that a measurable Crown response is unlikely to emerge.

1.2.6 Orakei claim

The Tribunal found that the Crown, through acts and omissions contrary to the Treaty,
caused Ngati Whatua to be virtually landless. The Tribunal recommended that certain
lands be returned and a tribal endowment be granted to assist in tribal rehabilitation.
The Tribunal also referred to the Attorney-General a consideration of pardons and
remissions of fines for the protestors who sought to bring these Injustices to the
attention of the Crown.

The Crown accepted all of the Tribunal recommendations directed to Ministers, but the
Attorney-General disagreed with the Tribunal's assessment of matters referred to him.

The tribal endowment has been paid, and the required legislative amendments required to
implement the majority of the recommendations are being drafted and are expected to be
introduced by the end of 1988.

During the 10 months that transpired between the lodging of the recommendations with

Ministers and payment of the endowment to Ngati Whatua, the Treaty Issues Unit was
actively pursuing resolution of the recommendations as a priority issue.
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1.2.7  Muriwhenua claim (interim reports on SOEs and fishing)

(Note: the Tribunal has not yet reported on the land issues associated with the Muriwhenua
claim, except concerning transfer of Crown lands to SOEs).

The Tribunal found that the Treaty guaranteed the ownership of fisheries to Maori In
the same way as land, and the Crown assumption of control over the fisheries without
prior negotiation with Maorl was contrary to the Treaty. The Tribunal recommended
that current negotiations between Crown and Maorl on fisheries be continued in good
faith, and the costs of Maorl negotiators be met by the Crown. In relation to land, the
Tribunal recommended that transfers of Crown land to SOEs not be made until Maori
interests in the land could be protected.

The Crown response to the interim report on transfer of Crown land to SOEs was prompt, and
resulted in the landmark Maori Council case before the Court of Appeal. The Crown response
to the two subsequent memoranda on the ITQ fishing system was nil, until forced by
restraining orders from High Court. Negotiations took place between Crown and Maori, but
did not reach agreement. The Maori Fisheries Bill introduced in September 1888 contained
some matters agreed upon between parties, but also went much furtherin introducing matters
not under negotiation (i. e. freshwater fisheries), proposing a restrictive allocation of quota,
and, most significantly, proposing that Maori rights of access to Courts and the Waitangi
Tribunal in regard to fisheries be repealed. A recent proposal by the Crown suggested that
Maori rights of access to Courts and Tribunal would be retained, but the total Maori quota
share would be reduced from 50 per cent to 10 percent. At the time of writing the issue
continues to be debated and the response of the House to the Bill remains to be seen.

1.3 Environmental effects of Crown response:comparison of
three claims concerning water pollution

The Motunui, Kaituna and Manukau claims are briefly compared in this section as an example
of environmental affects from Crown action or inaction in response to Tribunal recommen-
dations. ‘

These three claims had in common the following:

(a) degradation of water quality and ecosystem health and depletion of harvestable
species, according to both Pakeha science and Maori observation;

(b) degradation of purity and mana of water and fisheries resources by discharge of
wastes to water, according to Maori spiritual concepts; and

(c) asacombination of (a) and (b) prejudicial effect on tribal fishing rights guaranteed
under Article 1l of the Treaty.

In each case, the Tribunal recommended solutions that would address all three problems
noted above. These proposed solutions were arrived at by taking full and balanced account
of the principles of the Treaty, the degree of prejudice suffered or expected to be suffered by
the tribe, and the practical obstacles to redress. Qetails on environmental degradation and
Tribunal findings and recommendations for these three claims can be found in Appendices
A, BandC. -
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The Crown response has been varied:

Motunui

The recommendations relating to the Motunui outfall have been implemented, preventing
pollution of those reefs, but the recommendations concerning the Waitara outfall, designed
to reduce existing pollution, have languished in bureaucratic procedure for over five years.
The Waitara reefs have continued to be polluted over the intervening years.

Kaituna

The recommendations of the Kaituna claim relating to alternative methods of disposal for the
sewage from the Rotorua district are being implemented. Had the nutrient pipeline been
proceeded, with Ngati Pikiao would have been prejudicially affected and the pollution merely
exported from one body of water to another. With Crown support for the alternative of land
application of sewage, the nutrients will be absorbed instead in Whakarewarewa Forest,
ultimately removing nutrients from Lake Rotorua, preventing culturally offensive pollution,
and enhancing a harvestable resource.

Manukau

The enormity of the Manukau itself and the complexity of contributing sources of pollution
indicates that remedies will take some time to take effect, and this has encouraged a cautious
approach by the public authorities to whom the Crown has delegated responsibility. However,
the Tribunal's recommendations also offered more easily addressed interim relief for the
tribes for the prejudicial effects on their fisheries resources, which the Crown couldimplement
quickly: cessation of commercial fishing in certain areas and allocation of exclusive fishing
zones. Over three years after these recommendations were given, however, neither these
remedies nor effective alternatives have been implemented, while slow progress has been
made on the Action Plan to clean up the harbour.
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2 THE PRINCIPLES OF THE TREATY OF WAITANGI

2.1 Overview

(Note: for more information see Appendices J to M)

“The essence of the Treaty transcends the sum total of its component written
words and puts narrow or literal interpretation out of place.”
(Waitangi Tribunal, 1987) '

“. .. much of the contemporary focus is on the spirit rather than the letter of
the Treaty, and on adherence to the principles rather than the terms of the
Treaty. Regrettably, but reflecting the limited dialogue there has been on the
Treaty, it cannot yet be said that there is broad general agreement as to what
those principles are.” (Justice Richardson, 1987) 2

Both the Tribunal and the Courts have agreed thatthe Treaty is aliving document and it should
be interpreted as such, with evolving, not fixed principles. However, it is a fundamental
constitutional rule that the law should be both clear and accessible: people should be able
to understand their rights and duties under the law and therefore it is important that there are
clearly identifiable principles or guidelines by which all can know the Treaty.

A Cabinet decision of 23 June 1986 3 directed that all future legislation referred to Cabinet at
the policy approval stage should draw attention to any implications for recognition of the
principles of the Treaty, that departments should consult with appropriate Maori people on
matters affecting application of the Treaty, and the financial and resource implications of
recognising the Treaty should be assessed whenever possible in future reports.

The Environment Act 1986, Conservation Act 1987, and State-Owned Enterprises Act 1987
refer to the ‘principles of the Treaty of the Waitangi’. The Long Title of the Treaty of Waitangi
Act 1975 also refers to the ‘principles’ of the Treaty, and in fulfilling its functions, the Waitangi
Tribunal is to ‘have regard to’ the two texts of the Treaty in the First Schedule to the Act.

The principles of the Treaty have greater status under statute than the text of the Treaty itself.
Under existing law, the Treaty principles will ultimately be defined by the Court of Appeal
where the principles are noted in a statute the Court is called on to interpret. This process has
begun with the New Zealand Maori Council case. Justice Cooke noted that although much
weight should be given to the opinions of the Waitangi Tribunal, those opinions were not
binding on the Courts. 4 Justice Somers noted that Court decisions were binding on the
Waitangi Tribunal. &

The Waitangi Tribunal has the existing expertise and experience to define principles, but
under present law neither the Courts nor the Crown are obliged to agree with or follow the
recommendations of the Tribunal. While the Tribunal's membership reflects both Treaty
partners, the Courts as yet do not.

ORAKEI, p. 149

NZ Court of Appeal, 1987, Richardson J, pp. 13-14
Cabinet Office Circular, CO(86)10

NZ Court of Appeal, 1987, Cooke P, pp. 29-30

NZ Court of Appeal, 1987, Somers J, pp. 12-13

a h~h O D =
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Definitions of the principles of the Treaty have been expressed by the Waitangi Tribunal, the
Courtof Appealin the 1987 New Zealand Maori Council case, the New Zealand Maori Council
and the Crown in that same case, and the Royal Commission on Social Policy. The
conclusions of the Tribunal and the Court of Appeal are summarised in Table 2, and these
together with the other definitions are discussed in greater detail in Appendices J to M.

Until such time as the Treaty principles are more clearly defined, the Parliamentary
Commissioner for the Environment will apply those principles listed in Table 2 in fulfilling her
functions under the Environment Act.

2.2 Partnership and Tribal Rangatiratanga

The one principle of the Treaty that comes through most clearly is ‘partnership’, yet the
practical meaning of this partnership has yet to be fully explored. Some may view this as a
50:50 partnership, others as a 80:20 partnership, still others as increased consultation but no
change in who makes decisions or reaps the benefits.

How environmental management decisions are made and by whom affects the type of
decision made and ultimately the way in which humans act within ecosystems. Regardless
of the form envisioned, implementation of partnership under the Treaty implies some greater
share by Maori people in decision-making.

In the existing situation, one Treaty partner (the Crown) holds all the decision-making power.
The other Treaty partner (the Maori people) may make representations to the Crown directly,
orindirectly through the Waitangi Tribunal or Parliament, and the Crown may choose whether
and how it will respond. The Crown reserves the right to govern, as guaranteed by Atrticle |
of the Treaty. However, this must be balanced by the tribal rangatiratanga guaranteed by
Article Il

‘Te tino rangatiratanga’ guaranteed in Article 11 of the Maori text of the Treaty implies tribal
control of tribal resources. At present the Crown seeks to control these resources. Two Treaty
principles defined by the Tribunal are particularly relevant here:

(&) 'Tino rangatiratanga’ includes management of resources and other taonga
according to Maori cultural preferences; and -

(b) The courtesy of early Crown consultation with Maori people and the need for the
Crown to assist in establishing a legally recognisable form of rangatiratanga.

The current Local Government and Resource Management Law Reform programmes
present a crucial opportunity for affirmative action to be taken to redress imbalances in
decision-making relating to environmental management. The August 1988 discussion
document on Resource Management Law Reform noted that guarantees of ‘te tino rangati-
ratanga’ in Article Il of the Treaty implied a role for Maori tribal bodies in the management
of natural resources:

“Whatever level of government is involved, decision-makers must be account-
able and responsive to the needs of those affected by decisions. The structure
of government (who is represented and how) is especially important if Maori
issues and perspectives are to be recognised. It has been suggested that iwi
(tribal) authorities should have decision-making powers. Maoridom have
stressed there must be adequate tribal representation on decision-making
bodies. " 7 :

7 Ministry for the Environment, August 1988, pp. 15, 22
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Table 2: Summary of Principles of the Treaty of Waitangi
defined by the Waitangi Tribunal and the Court of Appeal

Waitangi Tribunal Court of Appeal
(see Appendix J) (see Appendix K)
THE ESSENTIAL BARGAIN

The exchange of the right to make laws
for the obligation to protect Maori interests. (1)

The acquisition of sovereignty in ex-
change for the protection of rangatira-
tanga. (1)

PARTNERSHIP

The Treaty implies a partnership,
exercised with utmost good faith. (2)

The Treaty is an agreement that
can be adapted to meet new
circumstances. (3)

The needs of both Maori and the wider
community must be met, which will
require compromises on both sides. (4)
The courtesy of early consuitation. (9)

The principle of choice: Maori, Pakeha,
and bicultural options. (12)

The Treaty requires a partnership and
the duty to act reasonably and in good
faith (the responsibilities of the parties
being analogous to fiduciary duties). (2)

The freedom of the Crown to govern for
the whole community without unreason-
able restriction. (3)

Maori duty of loyalty to the Queen, full
acceptance of her Government through
her responsible Ministers, and reason-
able cooperation. (7)

ACTIVE PROTECTION

The Maori interest should be actively
protected by the Crown. (5)

The granting of the right of pre-emption
to the Crown implies a reciprocal duty
for the Crown to ensure that the tangata
whenua retain sufficient endowment for
their foreseen needs. (6)

The Crown cannot evade its obligations
under the Treaty by conferring its
authority on some other body. (7)

The faonga’ to be protected includes all
valued resources and intangible cuitural
assets. (11)

The duty of the Crown is not merely
passive but extends to active protection
of the Maori people in the use of their
lands, and other guaranteed {aonga to
the fullest extent practicable. (4)

The obligation to grant at least some form
of redress for grievances where these
are established. (5)

TRIBAL RANGATIRATANGA

The Crown obligation to legally recognise
tribal rangatiratanga. (8)

Tino rangatiratanga’ includes management
of resources and other faonga according to
Maori cultural preferences. (10)

Maori to retain chieftanship (rangatiratanga)
over their resources and taonga and to
have all the rights and privileges of citizen-
ship. (6)

Note: This wording is a summary from original sources. Numbering refers to text in Appendices J and
K. For principles defined by NZ Maori Council and the Crown in the case before the Court of Appeal,

and the Royal Commission on Social Policy, see Appendices L and M.
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The Royal Commission on the Electoral System noted that although Maori social and
economic objectives may be the same as or similar to those of the majority culture, the ways
in which they would choose to pursue them could very well differ. They concluded that an
equitable balance of socio-economic ends and cultural means

“..cannotbe satisfactorily achieved unless the special rights and interests of the
Maori people are effectively represented in the determination of public policy by
representatives who are also members of the Maori community.” 8

However, token representation will not be enough. Although it may provide an educative
function in the short term, it will not resolve the imbalance unless both sides are willing to
compromise. As noted by the Waitangi Tribunal in the Manukau report:

"“All too easily will such bodies merely assert a ‘democratic’ right for the m'ajority
to outvote the minority which will perpetuate grievances and bring no better
results in the future than those that have been produced in the past.”?

The Crown'’s current policy relating to Maori participation in decision-making is to

“promote decision-making in the machinery of government, in areas of impor-
tance to Maori communities, which provide opportunities for Maori pecople to
actively participate, on jointly agreed terms, in such policy formulation and service
delivery, and [to] encourage Maori participation in the political process.” °

How this might be done is still being explored, but several practical models are emerging: joint
iwi authority and local authority management committees for specific resources,! local
authority inclusion of iwi development plans in the regional planning process,2and eventual
delegation of some service delivery programmes to iwi authorities. 13

The Crown will need to recognise tribal authorities in law in order for tribal authorities to
influence the management of natural and physical resources. In the past, the Crown failed
to legally recognise existing iwi authorities, and in fact in earlier years introduced policies to
put an end to tribal powers.™ In later years, the Crown designed and imposed its own iwi
authority structures for its own purposes.'s

Royal Commission on the Electoral System 1988, p. 87
MANUKAU, pp. 108-109
10  Minister of Maori Affairs, April 1988, p. 6, (f) and (g)
11 Being developed for Orakei reserves (John Paki, pers. comm. , October 1988)

12  Proposalforreformin Town and Country Planning Act: paper in progress, Maruwhenua, Ministry
for the Environment (Shane Jones, pers. comm. , October 1988)

13  Minister of Maori Affairs, April and November 1988
14  ORAKEI, pp. 151-155; MANGONUI, pp. 47-48

15  For example, Maori Trust Boards (Maori Trust Boards Act 1955) and the New Zealand Maori
Council and District Maori Councils (Maori Community Development Act 1962)
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The Tribunal has noted that:

“The Crown, in our view, has much work to do to complete its Treaty undertakings.
It must provide a legally recongisable form of tribal rangatiratanga or manage-
ment, a rangatiratanga that the Treaty promised to uphold.” ¢

In recent policy initiatives the Crown is beginning to recognise the importance of iwi
authorities as chosen by the iwi themselves for the representation of Maori interests. Te
Urupare Rangapu states:

“The Government emphasises that iwi should define their own structures . . . . If
these structues meet the criteria agreed upon by iwi and the Government, then
the Government will recognise them as iwi authorities.” 7

It is important to acknowledge that the Crown, although purporting to serve all people, is
comprised predominately of Pakeha decision-makers, who for the most part are monocultural
and tend to view the world within a Pakeha framework. Pakeha people dominate resource
management by the Crown, as well as by local authorities and catchment boards.

Decisions affecting the environment are made for the most part by decision-makers who do
not themselves fully represent the composition of the wider community. Maori people are
under-represented in decision-making in terms of their numbers in the population. The
mandate of the Long Title of the Environment Act, for regard to be had to ‘all values’ and the
principles of the Treaty, cannot be adequately met until there is better representation of the
whole community. No matter how well-intentioned, a Pakeha cannot adequately represent
Maori interests.

It is @ maxim that power will not be readily given up by those who hold it. However, benefits
can be anticipated in preventing matters going to Tribunals through improved environmental
management, improved environmental quality, equality for all citizens, and replacing inter-
cultural tensions with understanding. A decision-maker with generosity of spirit would be
expected to share decision-making power, and better reflect the principles of partnership and
tribal rangatiratanga implicit in the Treaty of Waitangi.

2.3 Active protection

Another clear principle to emerge is the Crown obligation to actively protect Maori interests
under the Treaty. This principle will hold regardless of whether it is resource management law
or policy that is under scrutiny.

Current Crown policy concerning “active protection” under the Treaty is to
“honour the principles of the Treaty of Waitangi through exercising its power of

government reasonably, and in good faith, so as to actively protect the Maori
interests specified in the Treaty.” 8

16 MANGONUI, p.5
17 Minister of Maori Affairs, November 1988, p. 11
18  Minister of Maori Affairs, April 1988, p. 6
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The matters requiring active protection under the principles of the Treaty, and therefore
explicit provisions in statute and policy, include all Maori taonga and sufficient resource
endowments to meet tribal needs, managed according to Maori cultural preferences, and
protection of Maori rights and privileges of full citizenship. For example, kaimoana and
freshwater food resources are taonga, and their pollution by human wastes is culturally
offensive: environmental managers would need to accommodate this concem if operating
under Treaty principles.

The consideration of equity (in this case allocation of tribal endowments) has in Pakeha
tradition not been considered part of environmental management per se. lt relates directly
to the allocation of natural and physical resources, however, and therefore falls under the
Environment Act. In the current Resource Management Law Reform, it encompasses the
question of ‘ownership’. Environmental managers will be required to adjust to whatever
ownership/stewardship regime is resolved, but as noted in the previous section, it is crucial
to consider who the environmental managers will be.

2.4 Implications for environmental management

“The desire to ‘balance’ the Treaty with other competing sets of priorities may, in
part, reflect a misunderstanding of its purpose and provisions. The Treaty is
undoubtedly a bill of rights for the Maori people. It is also a charter of power for
the government. In its essential provisions it is not unbalanced. " **

‘Environmental management’ can be considered as the management of human activity within
ecosystems. This of necessity involves management of human use of natural and physical
resources in such a way that the values and needs of people and the integrity of ecosystems
are considered in a holistic sense.

The Long Title of the Environment Act 1986 instructs that ‘full and balanced account’ be given
to ecosystems integrity, human values, Treaty principles, sustainability of resources, and
needs of future generations. The operational definition of ‘full and balanced’ the Commis-
sioner has adopted requires that management decisions must be, insofar as possible, in
harmony with each of these five categories.

The Long Title of the Environment Act reflects internationally recognised principles of good
environmental management. Long-term survival and quality of life for people depends on the
integrity and health of ecosystems, and the use of resources so as to maximise long-term
availability. These basic principles have been fully documented most recently by the
‘Brundtland Report’. ®

Abasic requirement for good environmental management is full information, so thatinformed
choices can be made. Another essential requirement for good environmental management
is a holistic view of the environment, that recognises the interconnectedness and interde-
pendency between people and natural and physical resources over time. Serious errors of
judgement in environmental management have been committed when decisions have been
made on a resource-by-resource basis and wider or long-term impacts have not been
considered. This has been partly due to lack of adequate information, but also in large part
due to a mindset that separates humans from the ecosystem that sustains them and believes,
for example, that resources are endlessly exploitable or that wastes can always be sent
‘away’.

19  Officials Working Group 1988, p. 12
20  World Commission on Environment and Developmeht, 1987
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The traditional Maori view of the environment is holistic. 2 While it is recognised that not all
Maori people hold to traditional Maori views, and that some Pakeha hold strongly to holistic
views that in many ways are similar to traditional Maori views, the predominant approaches
of the two different cultures have been markedly different.

The Pakeha exploitative and scientific approach, which views and manages the environment
in a piecemeal fashion, has brought great technological innovation, but it has also brought
ecological disasters such as grossly polluted waterways, acid rain, nuclear wastes, the
‘greenhouse effect’, and widespread extinction of species. A holistic approach offers promise
to reverse these trends.

A common theme in the Commissioner's discussions with Maori people about environmental
management is ‘respect and protect what is there, restore whatis lost’. There is considerable
common ground here on which Maori and Pakeha can together develop a mutually satisfying
environmental management strategy.

Finding common ground will require compromises from both sides, not just one-way.
Historically, Maori people have been forced to express their concerns entirely within the
Crown/Pakeha framework, which often meant their concerns were not adequately ad-
dressed, or only addressed when they fit in with the ‘established’ (i. e. Crown/Pakeha) way
of doing things.

The Crown/Pakeha side needs to respect the depth, difference, and validity of Maori values.
*For their part, Maori people have observed for decades the advantages and disadvantages
of the ‘established’ Crown/Pakeha way of doing things. Few Pakeha decision-makers,
however, have been able to consider the Maori way of doing things. Expression of alternative
approaches, which address all of the matters in the Long Title of the Environment Act, is
needed.

.There is currently deep distrust among Maori people about the way natural and physical
-resources have been managed by the Crown for the last 148 years. It will be deeds, not mere
talk, which demonstrate whether the Crown/Pakeha side should now be trusted and
respected.

Regardless of culture, Maori and Pakeha people share the same environment, and their
futures are therefore linked. The Tribunal has amply demonstrated examples of Crown
actions which have denied Maori people access to sufficient natural and physical resources
for their needs and contributed to the pollution or destruction of natural resources. Environ-
mental management with a common future in mind requires Pakeha and Maori to listen and
learn from each other, amore equitable share in resources and decisions overresources, and
careful attention to the health and sustainability of the ecosystems that all people depend on
for survival and quality of life.

21 Douglas 1984, Royal 1988
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3 CHANGES NEEDED TO IMPROVE CROWN
REGARD FOR THE PRINCIPLES OF THE TREATY

3.1 Crown response to Waitangi Tribunal recommendations

In order to understand the practical implications of environmental management that fully
acknowledges principles of the Treaty, the advice of the Waitangi Tribunal in connection with
environmental management needs to be given full attention. To fulfil its obligations of
partnership and active protection under the Treaty, the Crown should respond to Tribunal
reports reasonably and in good faith, and ensure that there is some form of redress where
valid grievances under the Treaty have been shown.

The first question to answer is whether a breach of the Treaty has occurred, and therefore
whether the Crown is obliged to provide some form of redress. The second question is
whether the redress recommended by the Tribunal is deemed appropriate or affordable.

The general public should not be expected to digest lengthy Tribunal reports, nor should the
media be expected to undertake Crown responsibilities. What the public has heard, out of
context, is that certain recommendations have been made, and, again out of context and at
some later date, that some recommendations are to be enacted, or that some claimants are
angry because recommendations haven't been addressed. Full information and advice from
the Crown is necessary for the public to make informed evaluations of the justice of Tribunal
findings and the proposed remedial measures. To date the Crown has been remiss in its
educative responsibilities.

The Crown has also been remiss in not keeping the public informed of the reasons for
choosing alternative redress from that recommended by the Tribunal. Rather than publicly
stating that the recommendation is as yet under study or unacceptable, it has remained silent,
and not only provided no explanation, but in effect no redress. If a claim of grievance is
accepted, some form of redress should be found and implemented and the reasons for
varying from the Tribunal recommendations fully and promptly explained.

The Crown in 1988 stated that one of its policy objectives in relation to the Maori affairs area
was to

‘deal fairly, justly and expeditiously with breaches of the Treaty of Waitangi and
the grievances between the Crown and Maori people which arise out of them.” !

As well as react to Tribunal recommendations, the Crown must also inform the public of the
history and reasoning behind the findings of the Tribunal.

The Parliamentary Commissioner for the Environment recommends to the Prime
Minister, the Minister of Justice and the Minister of Maori Affairs that following the
release of Tribunal findings the Crown should advise the public, in prompt and
succinct form:

(a) the nature of the claim and the findings of the Tribunal;

(b) whether the Crown agrees with the Tribunal’s assessment of past Crown
breaches of Treaty principles;

1 Minister of Maori Affairs, April 1988, p. 6
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(c) the recommendations for redress conveyed by the Trlbunal;
(d) the form of redress to be granted by the Crown;

(e) If this redress differs from that recommended by the Tribunal, why the
Crown has chosen this path;

(f) the timetable for implementation of redress.

(Note: information on (d) through (f) will likely be available later and constitute a
separate press release. If so, a summary of the information in (a) through (c) should
be re-issued at that time).

For Tribunal reports already received (Motunul, Kaituna, Manukau, Te Reo Maori,
Waiheke, Orakei, Muriwhenua) where Tribunal recommendations have not been fully
Implemented, the Crown should follow this same formula where it has not already
done so.

3.2 Coordination of Crown response

Most environmental management decisions relating to the principles of the Treaty and many
recommendations of the Waitangi Tribunal extend over the responsibility of more than one
department. Therefore, effective coordination of departmental action is essential in planning-
and exercising environmental management which takes full regard of the principles of the
Treaty.

Until the establishment of the Treaty Issues Unit in the Department of Maori Affairs and its
coordination of departmental responses beginning in 1987, there was no clear responsibility
for ensuring prompt and coordinated responses to Treaty issues or Tribunal recommenda-
tions, eitherin the form of advice to Ministers, or in the implementation of Ministerial decisions.
Prior to 1987, coordination efforts were ad hoc.

The Treaty Issues Unit suffered initial delays in obtaining staff and resources. The Unit also
had problems in overcoming an apparent reluctance by officials to accept responsibility for
assisting a prompt response to Tribunal recommendations. As noted in the Department's
1987/88 Annual Report, the Treaty Issues and Maori Land Liaison Section:

. faced problems with other Government Departments, both in attempting to
ensure that they consider Waitangi Tribunal recommendations and that they
consult the Department when formulating policy.” 2

The Treaty Issues Unit has now set up a mechanism that has the capability, given adequate
resources and departmental status, of achieving prompt, coordinated and full departmental
response. ltis highly desirable that the Unit be given the necessary resources and status and
be carried over when the Department of Maori Affairs is restructured into a Ministry.

In relating the principles of the Treaty to environmental management decisions generally
(whether or not addressed by the Tribunal), the Maruwhenua unit in the Ministry for the
Environment has a policy advice role to play. To date, there has been coordination and
cooperation on specific issues between Maruwhenua and the Treaty Issues Unit.

2 Report of the Department of Maori Affairs and the Board of Maori Affairs and the Maori Trustee
for the year ended 31 March 1988, p. 12
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At the time of writing, a Treaty Issues Advisory Unit is also being set up in the Department
of Justice. In contrast to the Treaty Issues Unit in the Department of Maori Affairs, it appears
that the Justice Department unit is to have agreater focus on coordinating broad policy issues
and on the Crown case before the Waitangi Tribunal and the Courts. Insufficient information
is available at this time to ascertain whether this and the Treaty Issues Unit will be given
equivalent resources and status, and what degree of cooperation, duplication or conflict may
exist between them.

The Parliamentary Commissioner for the Environment recommends to the Prime
Minister, the Minister of Justice and the Minister of Maori Affairs that the Treaty Issues
Unit in the Department of Maori Affairs (or equivalent) shouid be retained and given
adequate resources and status to coordinate prompt Interdepartmental response to
Tribunal findings and recommendations.

3.3 Public education on Trealy issues

Ultimately the priority given to finding proper redress for breaches of the Treaty is a matter
of political choice. A lack of progress on addressing recommendations points to Ministers of
the Crown considering other matters to be higher priority, and directing their departments
accordingly, and also to departmental advice not convincing Ministers to alter these priorities.
It reflects a lack of political will and a lack of concern or understanding among departmental
advisors. Ultimately it also reflects priorities held by the mainstream electorate which the
politicians respond to.

Departmental advisors generally have not had the same sense of urgency for redress of
Treaty breaches as claimants or others who fully understand the issues. Departmental staff,
like the wider community, have tended to be insulated from such issues and unaware of Maori
concerns and Crown obligations under the Treaty. In recent years, however, bicultural and
cross-cultural understanding workshops have begun to increase knowledge of these issues
among public servants, and the public at large, slowly contributing to more informed debate
and a reordering of priorities.

In preparing this report, the principal theme that emerged was the need for wider public
education on Treaty issues. As an artifact of New Zealand’s history and the curriculum of the
school system, the great majority of New Zealanders are unaware of their history, the Treaty
texts, modern-day implications, and Crown-Maori interactions over the years.

The establishment of the Waitangi Tribunal has allowed scholarly and bicultural investigation
of specific claims and helped to bring information on Treaty issues into the public view, and
the activities of various pressure groups have helped to keep the issue in the media. However,
the general public remains largely unaware of the essential basic information. The detail of
Tribunal reports is inaccessable to the majority of the public, and Crown press releases have
been unhelpful in explaining the historical background. :

Inthe last three years the Crown has taken significant steps toward resolving breaches of the
Treaty: expansion of the Tribunal’s purview to 1840, insertion of ‘the principles of the Treaty’
into some new statutes, and most recently prompt reaction to the Orakei and Muriwhenua
fishing reports from the Tribunal. However, as a member of the Opposition stated during the
debate in the House on the Muriwhenua fisheries claim, the Crown needs to do a better job
of educating the public:

“What must the Government do? Above all, it must realise that it has come so far

so fast that it is way out in front of the people at large. They do not understand.
Those members should go back to the electorate, they should talk to the people
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in the street. They have no idea aboutthe matter. Many people in the House would
~have no idea, because for most of us our education ignored New Zealand history.

The Government cannot ignore the people who disagree. They are citizens. They
have views. The Government has to convince them”.?

The need for public education on Treaty issues has been noted by many others, including the
Royal Commission on Social Policy,* the Court of Appeal,* members and staff of the Waitangi
Tribunal, ® the past president of Federated Farmers,” and the Crown negotiators in the Joint
Working Group on Maori fisheries. 8

Providing a balanced picture to the wider public will be a major undertaking and will not just
happen without extensive (and expensive) public education. Most of the responsibility rests
with the Crown, which has the resources and has the obligation to redress past breaches of
the Treaty. It is the Crown’s responsibility to initiate action.

The Parliamentary Commissioner for the Environment recommends to the Prime
Minister and the Ministers of Justice, Maorl Affairs, Education, and Immigration that
the Crown should as a matter of urgency financlially support and expand education
efforts to present to the public a balanced history of the Treaty, including information
on the Treaty texts, principles defined to date, and practical modern implicatlons; and
that this education campaign should be aimed at all adults, school chiidren, and
immigrant citizens.

3.4 Policy and management implications of Treaty principles

An analysis of principles defined to date by the Waitangi Tribunal, Court of Appeal and others
suggests that the central principles of the Treaty are ‘partnership’, ‘active protection’, and
‘tribal rangatiratanga’ (see Section 2 for more detail).

Management of the environment cannot be separated from the system of control; how the
decisions are made, by whom, and on what criteria. The dynamics of how decisions are made
affects the type of decision that is made, which directly affects the natural and physical
resources around us; these changes, in turn, affect how we inter-relate with one another in
the social environment.

Participation of both Maori and Pakeha in decision-making that affects both parties is an
essential part of the partnership and tribal rangatiratanga implied by the Treaty. The principle
of active protection requires that particular attention be given, in both laws and policy, to Maori
rights as guaranteed by the Treaty.

Simon Upton MP, Hansard, First session 42nd Parliament, 15 June 1988, p. 4397
Royai Commission on Social Policy, April 1988, vol. Il pp 76-80 and June 1988, p. 17
NZ Court of Appeal, Richardson J, p. 12

Judge McHugh, Christchurch Press, 1 December 1987, Gisborne Herald, 2 August 1988; W.
Gardiner, pers. comm. October 1988; also Evening Post, 9 August 1988

7 Planning Council, 1988, p. 13, Sir Peter Elworthy, keynote address to “Pakeha Perspectives on
the Treaty”

8 Ministerial Sub-committee on Maori Fisheries, 1988, p. 10
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The Parliamentary Commissioner for the Environment recommends to the Prime
Minister, and Ministers of Environment, Local Government, Justice and Maori Affairs
that the Crown recognise generally, and particuiarly in the context of the current
Resource Management and Local Government Law Reform programmes, that:

(a) the implementation of the Treaty principles of partnership and tribal
rangatiratanga requires a change in the existing power equation between
the Treaty partners, giving tangata whenua an increased share In actual
declsion-making power at both central and regional levels; and

(b) the implementation of the Tfeaty principle of active protection requires
proactive Initiatives for environmental management in both statute and
policy to:

i) protect Maori taonga according to Maorl cultural preferences; and
li) provide rehabilitation or compensation for mismanagement of nat-

ural resources where valid Maori grievances under the Treaty have
been established.
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3.5 Changes in Crown administration for the management of
natural and physical resources

As addressed in Section 3. 3, the knowledge of public servants on Treaty issues parallels that
of the larger community, and the same holds true for officials’ understanding of Maori values
on environmental management. It will take time to reverse the effect of decades of education
which omitted information on the Treaty and the Maori point of view, and a public education
programme is needed urgently.

Education of existing public servants is essential, but it is only one component. Agents of the
Crown must also be held accountable for ensuring that the principles of the Treaty of Waitangi
are upheld in all Crown activities, and the composition of the public service must become
more representative of the Maori people.

In the discussion document He Tirohanga Rangapu, the Crown stated:

“The Government recognises that mainstream departments and agencies are
not responsive enough to the needs of Maori people and communities. The main
reason for this is that these organisations are predominantly monocultural in
outlook and personnel. This must be changed . . . The keys to change lie in
commitment and leadership.” °

In the subsequent policy document Te Urupare Rangapu, the Crown stated:

“The Government believes that all its agencies must accept full and proper
responsibility for Maori people and communities, and for Maori values and
issues . ...

The Government acknowledges that its agencies must rouse themselves and
respond in a definite and positive way to the needs, concerns, and aspirations of
Maori people. It accepts that if there is no genuine and obvious change, Maori
people and communities will continue to be disadvantaged by the system.” 1°

This policy document presented 20 strategies for improving the responsiveness of Crown
agents to Maori concerns. '* The principles of the Treaty were explicitly addressed in five of
these 20 strategies:

“- The ministry [of Maori Affairs] will develop a set of criteria to help govern-
ment agencies take into account the principles of the Treaty of Waitangi
when they develop policy proposals.

- The ministry will review all policy proposals from government agencies, and
will make sure these proposals are consistent with the principles of the
Treaty of Waitangi and the Government's objectives in the Maori Affairs
area.

- The Cabinet Office will be responsible for ensuring that no new policy is
 considered by Ministers unless the criteria developed by the Ministry of
Maori Affairs have been applied.

9 Minister of Maori Affairs, April 1988, p. 14
10  Minister of Maori Affairs, November 1988, p. 19
11 Ibid., pp. 19-22
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- The success of all government policies will be determined by the extent to
which they reflect the principles of the Treaty of Waitangi, and specifically
meet the Government’s objectives in the Maori Affairs area.

- Government agencies will be required to work the principles of the Treaty
of Waitangi into their corporate plans.” 2

These policy initiatives may not have as great a priority in corporate planning and resource
allocation as would statutory requirements to act in accordance with the principles of the
Treaty. Statutory amendment could ensure that Crown agents could be held accountable in
this regard.

In the existing departmental structure, there are several Maori advisory units. The most visible
of these are the Treaty Issues Unit in the Department of Maori Affairs, the Treaty Issues
Advisory Unit in the Department of Justice (soon to be established), Maruwhenua in the
Ministry for the Environment, and Te Ohu Whakatupu in the Ministry of Women’s Affairs.
There are also Maori or cultural advisory units in the Departments of Education, Social
Welfare, and Labour, and a Maorl Advisor in the Departments of Conservation (proposed)
and Health. ®

All of the above-mentioned units and bodies are without decision-making power, and
advisory only. This is in keeping with the principal implication of Article | of the Treaty (the
power of the Crown to govern), but not in keeping with those principles implied by the Treaty
as a whole (partnership, active protection and tribal rangatiratanga ). Decisions on depart-
mental management are made by the Senior Executive Service under the State Sector Act
1988. Policies to ensure a balance in representation of both Treaty partners in the Senior
Executive Service would be in keeping with the principles of the Treaty.

The proposed policies in Te Urupare Rangapu would assist in encouraging Chief Executives
to heed the advice of in-house groups and involve Maori advisors in policy development from
the outset. Inclusion of the principles of the Treaty in relevant legislation would give a statutory
force to these policies.

In order to pursue in good faith the partnership implied by the Treaty, some departments,
including the Ministry for the Environment and the Department of Conservation, have begun
looking at their structures and devising ways to move toward bicultural decision-making. The
assistance of in-house ‘ginger groups’ and outside consultative groups has helped manage-
ment and staff address institutional racism and the implications of the principles of the Treaty.
These initiatives are extremely valuable, and should be encouraged to continue throughout
government. They are not explicitly addressed in Te Urupare Rangapu, and require the
support of Chief Executives to succeed.

The Parliamentary Commissioner for the Environment recommends to the Prime
Minister and the Ministers of State Services, Environment, and Maori Affairs that the
Crown

(a) encourage departmental initiatives to expand officlals’ understanding of
Treaty issues and Maori values and to design bicultural decision-making
structures;

12  Ibid., p. 20
13  Parliamentary Order paper, 22 June 1988, pp. 1761-1762
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(b) amend the State Sector Act 1988 to require Chief Executives to conduct all
Crown business so as to act in a manner that Is consistent with the
principles of the Treaty of Waitangi; and

(c) amend resource management legislation so as to ensure that naturai and
physical resources are managed in a way that is conslstent with the
principles of the Treaty of Waitangi.

3.6 Independent overview of Crown action on Treaty issues

Until passage of the Treaty of Waitangi (State Enterprises) Act 1988 the collation of
information on the Crown response to Waitangi Tribunal advice and reporting to Parliament
were not the statutory responsibility of any department or agency of the Crown. Over 13 years
of Tribunal activity and five years of Tribunal recommendations, there was no clear monitoring
and reporting function. The Tribunal reports to the Minister of Maori Affairs, but he was not
until this year required to report to Parliament or the public on these matters.

In the absence of organised monitoring to give results on a regular basis, it is impossible to
understand fully which breaches of the Treaty have been redressed and which remain
unresolved. Likewise it is not possible to clearly ascertain whether environmental manage-
ment advice in harmony with Treaty principles, as given by the Tribunal, is being imple-
mented. Public understanding of Treaty issues suffers, promoting uninformed, polarised, or
inappropriate public debate. For example, some people have claimed the Crown has done
nothing, and others have claimed the Crown has gone too far: both of these views could be
shown to be in error with the benefit of the data now collected in this report.

With the new section 8Lin the Treaty of Waitangi Act 1975, although improved information
will likely be available on a regular basis, it must be noted that there is an advantage in a
monitoring function resting with an independent agency, as well as with the Minister
responsible for the Crown response. The principle behind the establishment of the Controller
and Auditor-General, the Ombudsmen, and the Parliamentary Commissioner for the Envi-
ronment should apply to the overview of Crown adherence to the principles of the Treaty of
Waitangi. As the law stands now, none of these existing Parliamentary officers has a clear
mandate to overview Crown performance in this area. The closest would be the Parliamen-
tary Commissioner for the Environment, but with a restricted budget and a very broad
mandate, scrutinising Crown adherence to the principles of the Treaty in environmental
management must compete with many other priorities.

The Royal Commission on Social Policy, after extensive consultation and research, resolved
that ultimately the necessary safeguard relating to honouring of the Treaty was its entrench-
ment as a constitutional document. As an interim measure, they recommended a Treaty of
Waitangi Commission which could:

“...audit existing and proposed legislation and the policies and practices of state
agencies. It should be set up to recognise the roles of federating Maori organi-
sations, tribal authorities and the principle of partnership.” *

In making this recommendation, the Royal Commission considered that existing independent
review bodies would not, “given their current structures and priorities”, be able to “give
consistent attention to the implications of the Treaty to the full range of social and economic
policies”. 5

14  Royal Commission on Social Policy, June 1988, p. 17

15  Royal Commission on Social Policy, April 1988, Vol. Il pp 62-63
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Anumber of models were discussed in the preparation of this report. In summary they include:

1 RECOMMENDATORY POWERS ONLY

(a)

(b)

(c)

(d)

(e)

A TREATY OF WAITANGI COMMISSION, as noted above, or a Treaty of
Waitangi Commissioner with adequate support staff.

A MAORI OMBUDSMAN, reporting to Parliament attached to the Office of the
Ombudsmen, serving not only to investigate Maori grievances against the
actions of Crown departments, statutory boards, and local government, but also
to monitor the Crown’s performance in dealing with recommendations of the
Waitangi Tribunal.

Continued monitoring by the PARLIAMENTARY COMMISSIONER FOR THE
ENVIRONMENT, with the addition of another Parliamentary appointment and/or
staff with that particular mandate to enable continual monitoring.

A MAORI CABINET/RUNANGA to ensure executive decisions reflect the
principles of the Treaty. '¢

A STANDING COMMITTEE OF PARLIAMENT to oversee Treaty issues. 17

2 LEGALLY ENFORCEABLE STATUS

(a)
(b)

(c)

Powers of a court given to the WAITANGI TRIBUNAL.

ENTRENCHMENT OF THE TREATY AS A CONSTITUTIONAL DOCUMENT
as recommended by the Royal Commission on Social Policy.

A SECOND HOUSE OF PARLIAMENT, to provide equal representation of the
two Treaty partners. @

A combination of more than one of these could give greater assurance that the terms and the
principles of the Treaty are adhered to by the Crown.

Regardless of the options chosen, the following general principles would be important to

follow:
1
2

3

independent of department or Ministerial control;

reporting directly to Parliament and to the public, and charged with giving
remedial advice;

functions clearly defined, and adequately resourced to to the job.

It is important that both Treaty partners are involved in making the decision on what sort of
monitoring body is most appropriate and therefore a bicultural group should be set up to
advise Ministers on independent monitoring options.

16  Te Runanga Whakawhanaunga | Nga Hahi, 1988; Minister of Maori Affairs, July 1988, App G.II
17 Hon Matiu Rata; see section G. 4 in the Appendices
18  Henare and Douglas 1988, pp. 177-190
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The Parliamentary Commissioner for the Environment recommends to the Prime
Minister, and the Ministers of Justice and Maori Affalrs that an independent body with
the statutorily defined role of monitoring the Crown performance on Treaty Issues be:

(a) Identified with the assistance of a bicultural advisory group set up for this
purpose;

(b) established; and,

(c) adequately resourced.

3.7 Incorporation of Tribunal recommendations into current
law reform

Of particular importance to the current Resource Management and Local Government Law
Reform programmes are the Tribunal’s recommendations for changes to the statutes under
review. It is imperative that each of these recommendations be fully addressed at this time.

The Parliamentary Commissioner for the Environment recommends to the Ministers
of Local Government and Environment that in the current Resource Management and
Local Government Law Reform programmes, the Tribunal recommendations concern-
Ing iegislative amendment be fully addressed; and if the form recommended by the
Tribunal is not accepted, that public explanation be given. The Tribunal’s recommen-
dations (Motunui 3, Kaituna 2(c), Manukau 1, 7, 8 and 13) are:
(a) General:
i to bind the Crown in the same way as the private citizen;

ii to provide for combined hearings for multiple consents and uniform-
ity between statutes;

iii  to provide for assessment of the cumulative effects of development
on the environment;

iv  to enabie the conduct of the parties to be considered by statutory
consent authorities and Tribunals In orders for disclosure, dISCUS-
sion or research;

v to provide for the review of existing use rights in light of current stan-
dards;

vl to provide for reservation and control of Maori fishing grounds;

vil  to restore the Crown’s fiduciary responsibilitles to tangata whenua

' under the Treaty in relation to rivers, harbours, coastal, and foreshore
areas;

vili to provide for compuisory aquisition and reservation of wahi/ tapu.

(b) Town and Country Planning Act 1977:

| apply sections 3 and 102A to areas where a Maritime Plan does not
exist;
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il Maritime, Regional, and District Schemes to have regard to Maori
values and their relationshlp with natural resources;

ili  bring consents under the Mining Act 1971 and Petroieum Act 1937
into general planning procedures;

iv  that development levies be apportioned where marae and papa-
kainga are affected by developments and an additional levy be
provided where Maori fisheries or Maori cultural interests are particu-
larly affected.

(c) Water and Soll Conservation Act 1967:

1 enable Boards and Tribunals to take Maori spiritual and cuitural
values and Maori fishing areas into account;

ii empower Boards to control methods of waste disposai and instigate
variation of existing water rights;

lii ~ provide for review of existing water right discharges that do not meet
current standards.

3.8 Form of Waitangi Tribunal Reports

One theme which emerged in our discussions with departmental representatives, claimants,
and other advisers was that the lack of a clear Crown response to the Tribunal’'s recommen-
dations was in part related to the way the Tribunal had worded or presented those
recommendations in the first place.

The first aspect has to do with imprecise recommendations. Recommendations that are
generally or broadly worded may be difficult to implement, or easy to evade. However, the
Tribunal has been making the recommendations more explicitin recent reports (compare, for
example, recommendations in the Motunui and Orakei reports), and this trend should be
continued. :

Secondly, in the past the Tribunal's failure to provide a concise summary made the rationale
behind their recommendations less accessible. The careful scholarship of the Tribunal which
results in its valuable findings also results in very densely written and lengthy reports. The
recent initiative of the Tribunal in producing summaries of their findings (e. g. ,in the Orakei,
Muriwhenua and Mangonui reports) is commendable and should be continued. This current
format will assist the Crown in providing accessible information to the public, as recom-
mended in Section 3. 3, but the additional preparation by the Tribunal of ‘popular summaries’
would be even more effective.

The Parllamentary Commissioner for the Environment recommends to the Waitangi
Tribunal that:

a) Informulating its recommendations to the Crown it aims for as much
precision and clarity as possibie;

(b) therecent practice of including a summary of findings in its reports should
be continued; and,

(c) It consider preparing ‘popular summaries’ for the benefit of the media and
the Crown’s Treaty Issues education programme.
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DEFINITIONS

CROWN - “Her Majesty in right of Her Government in New Zealand” (Crown Proceedings Act
1950, s. 2). Technically the Crown is a part of Parliament: Parliament is defined as the
Sovereign in Right of New Zealand plus the House of Representatives (Constitution Act 1986,
s. 14). The Crown does not include the Courts.

“Where particularisation is not required it is convenient to use the compendious
term ‘the Crown’ to include the Sovereign and also the Governor-General,
Ministers and other servants of the Crown through whom and through which the
executive functions assumed by the State are exercised”. '

FIDUCIARY - of, or held or given in, trust: trustee.

HAPU - section of a large tribe.

HOLISTIC - whole, entire, interconnected: viewing the environment as acompletely intercon-
nected whole rather than a series of discrete parts that can be separated out.

HUI - meeting, assembly of people.

IWI - nation, people: used to refer to Maori tribal groupings, as in iwi authorities.
KAIMOANA - seafood: includes all edible species from salt water ecosystems.

KAITIAKI - guardian: protector; caretaker; one who watches out for or looks after. With
regard to environmental management, it embodies the concept of ‘stewardship’ as opposed
to ownership.

KAUMATUA - old man or woman, elders.

MANA - authority, control, influence, prestige, power, psychic force.

MANA WHENUA - authority or control over land, prestige from tribal control over ancestral
land. '

MARAE - courtyard, village common: the enclosed space in front of a wharenui. Also used
to include the entire meeting area in a Maori community: wharenui, courtyard, and wharekai
(dining hall).

PAKEHA - person of predominately European descent: applies equally to original settlers,
their descendants, and subsequent immigrants of this racial extraction.

PAPAKAINGA - Maori village.

RANGATIRATANGA (also te tino rangatiratanga) - chieftainship: tribal control of tribal
resources. Includes the holding of resources on a communal rather than individual basis. 2

1 Currie, 1953, p. 11
2 For a full discussion of the implications of rangatiratanga, see ORAKEI, pp. 131-135
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TANGATA WHENUA - people belonging to the land: the people indigenous to a particular
place. For New Zealand generally this means the Maori people, and for locations within New
Zealand it means the Maori hapu or tribe which has traditionally inhabited there.

TANGI - to mourn: a gathering to mourn a person’s death.

TAONGA - treasure or property: anything highly prized.

TAUIWI-foreign race: includes all non-Maori residents in New Zealand; Pakeha, Polynesian,
Asian, Indian, and other immigrant groups.

TUPUNA - ancestor, grandparent.
WAHI TAPU - sacred place.

WHARENUI - meeting house.

ABBREVIATIONS

DOC Department of Conservation

DOSLI Department of Survey and Land Information

ITQ Individual Transferable Quota (system of allocating fisheries resource)
MAF Ministry of Agriculture and Fisheries

MFE Ministry for the Environment

SOE State-Owned Enterprise
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APPENDIX A - Motunui Claim

A. 1 Environmental degradation

This claim was concerned primarily with damage through pollution to Te Atiawa’s traditional
fishing grounds in North Taranaki in breach of Article 1l of the Treaty. The claim focussed on
the proposed outfall to be constructed for the synthetic fuels plant at Motunui which would
have resulted in further pollution of fishing reefs already damaged by effluent, particularly
from the Waitara outfall.

The Tribunal noted that the greater part of the reefs used by Te Atiawa to gather kaimoana
had been rendered unusable by pollution from a combination of various man-made outfalls
along the coast and the various natural rivers and streams running into the coastal waters,
with a particular impact from the Waitara Borough outfall. *

In commenting on the effluent from the Waitara outfall, the Tribunal noted:

“ .. the position was graphically illustrated for us by evidence of bathers
contracting boils and other skin diseases after swimming in the area, of divers
emerging from the water with toilet paper and other wastes on their bodies, and
of the closing of the surf riding club. ‘

... shellfishare now rarely, ifever, taken from the reefs at the mouth of the Waitara
river. The elders referred to ‘sick mussels’ on the reefs. On the Orapa reef, once
reserved’ to service the Manukorihi marae, the mussel shells are said to be
fragile, disintegrating underfoot and even crumbling in the hand.

... There is a fear that the continued discharge of effluent from the Borough and
Borthwicks will extend to pollute further reefs, and deny a source of seafood not
only to the Maori people but to the rest of the population.” 2

The Commission for the Environment in its submission to the Tribunal commented on the
risks of bacterial and viral contamination, particularly from antibiotic-resistant bacteria, and
noted:

“ .. The filter-feeding shellfish tend to concentrate coliform bacteria and since
such shellfish are often eaten raw or after minimal cooking, there is a potential
public health hazard.” 3

The Commission in its submissions commented on solutions to the problems at Waitara
which could accommodate cultural concerns, and proposed separation of waste streams,
land treatment, and a coordinated waste treatment and disposal policy formulated by local
and regional interests. This advice was reflected in the Tribunal's recommendations.

1 MOTUNUI, p.36
Ibid., pp. 28-29

Statement of Helen Hannah Rigg Hughes (Assistant Commissioner for the Environment) on
the Motunui claim to the Waitangi Tribunal, October 1982, pp. 2-3

41



A2 Summary of Tribunal findings +

The Tribunal found in the Motunui claim that:

i The river and reefs referred to in the claim constitute significant and traditional
fishing grounds of the hapu concerned. The river, reefs, and associated marine
life suffer from various degrees of pollution, and those near the mouth of the
Waitara River are in particular badly polluted and stand to be polluted further, and
as a result the local Maori people are prejudicially affected.

2 The Motunui outfall that the Crown intends to construct will result in the physi-
cal destruction of a part of a further reef, and that there can be no guarantee that
further pollution will not follow. The local hapu would be particularly prejudiced
as this is their last remaining reef not seriously affected by pollution.

3 The hapu are prejudicially affected by:

(a) legislation currently in force that gives insufficient recognition and pro-
tection for Maori fishing grounds and the Maori interest therein;

(b) policies or practices adopted by statutory bodies in that priority is not
given or not able to be given by them to the Maori mterest in fishing grounds
over and above the general interest;

(c) by the practice of the Crown in omittihg to make appropriate laws for the
protection of Maori fishing grounds from pollution, and for the control of
Maori fishing grounds by Maori people;

(d) by the Crown seeking to construct the Motunui outfall without first ensur-
ing that Maori fishing grounds would not be affected.

4  MOTUNUI pp. 62-65
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A. 4 Claimant comments
Mr Aila Taylor

At the time of writing, negotiations with all interested parties (including tangata whenua ) are
proceeding in apparent good faith and good will on all sides, in contrast to the previous five
years. Mr Taylor was pleased with recent progress and emphasised positive aspects of this
development.

However, he also made it clear that there has been a heavy cost to his people from many
years of delay and inaction by the Crown and the Crown’s agents. He recognises that
changes in attitudes and approaches takes time, and sees that significant changes have
eventually taken place, but in the interim the people of Te Atiawa have suffered.

The main theme he wished to emphasise was partnership. He commented that it is not
sovereignty for either side that is important, but that we all work together”. Three points he
made in this context were:

1 Respect and support for values on both sides.
2 Option for Maori people to have input throughout.
3 Maori representation in final decision-making.

It is important that people recognise and respect each others’ values. In particular, Pakehas
need to acknowledge rangatiratanga and a kaitiaki role for tangata whenua.

Itis also important that the Pakeha recognise the importance of mana to Maori people, which
cannot be correlated with particular sums of money. For example, the ability to provide
kaimoana generously to guests is far more important than the market value of those fish and
shelifish. It is not money but a healthy reef ecosystem that is relevant. His people have had
their kaimoana sources taken away from them by pollution, and therefore their mana has
been diminished.

He felt that one of the factors which contributed to previous lack of progress on the Waitara
outfall was the lack of a requirement in statutes to address Maori concerns. The resource
management law reform will now address this, but it also must address the concerns of the
wider community. He noted that the desire for a cleaner and healthier environment is not just
a Maori concern, and the benefits will be for the entire community.

He also emphasised a holistic approach to local planning and pollution control. The current
piecemeal approach, where a decision-making body looks at only one resource (or a single
aspect of that resource) out of context, leads to unwise decisions which damage the
environment. :

He noted that Te Atiawa “were never against progress; they just didn’t want to be its victims".
There has been an'uneven distribution of impacts, which needs to be avoided in future.

He wants to see full employment for local people, and therefore recognises that some
compromises are necessary. The question is, how far do they have to go in compromising,
and are compromises being made on both sides?

1 Summary of discussions in June, August and October 1988
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APPENDIX B - Kaituna Claim

B. 1 Environmental degradation

The pollution of Lake Rotorua from an excess of nutrients (eutrophication), signalled by
excess weed growths, surface scum from algal colonies, sedimentation, and loss of water
clarity, has been a matter of concern for over 20 years. The lake and its environs are an
important national asset for recreational purposes, particularly trout fishing, and helps to
support a substantial local tourist industry.

The most obvious and measurable source of nutrient poliution is effluent from the Rotorua
sewage works, and the Ministry of Works and Development proposed that a Crown subsidy
should be given for catchment control measures and piping of the nutrients out of the lake
catchment and directly into the Kaituna River. Ngati Pikiao objected to the pipeline, claiming
this would pollute their fishing grounds in the Kaituna River and Maketu Estuary, contrary to
the guarantees in Article Il of the Treaty.

The lake does not exist in isolation from the surrounding land and sewage effluent is not the
only source of pollution to the lake. The Tribunal noted that nutrients from fertilisers and
animal droppings together with the associated silts entered the lake after heavy rain. ' The
focus of the claim and suggested remedies, however, were on the treatment of sewage.

The Commission for the Environment in its submissions to the Tribunal noted that the nutrient
pipeline would merely be transferring a problem from one body of water to another, in the
process impairing Maori cultural values and precluding options for the restoration of the
Maketu Estuary, and concluded that alternative treatments should be seriously addressed.
The Commission further noted that a change in attitude on sewage disposal was necessary:

“We need to question whether disposing waste into inland water is compatible
with using the water resource in a sustainable manner. Every waterway has a
finite assimilative capacity for waste. [In addition] use of water for waste disposal
does not always recognise cultural, spiritual and recreational values and so does
not meet the needs of our culturally diversified society. ” 2

The concept of a nutrient pipeline, as devised by the Ministry of Works and Development, was
considered by the Tribunal to be inappropriate and outdated, and the method of its promotion
deemed at fault. The Tribunal stated that the other options should be considered and the final
scheme “geared to the best possible protection for Lake Rotorua as a national asset”.?
B.2 Summary of Tribunal findings

The Tribunal found in the Kaituna claim that:

1 The discharge of sewage into the Kaituna River through a nutrient pipeline as
proposed by the Crown would prejudicially affect the claimants by:

KAITUNA, p. 27

2 Submission of Helen Hannah Rigg Hughes (Assistant Commissioner for the Environment), on
the Kaituna claim to the Waitangi Tribunal, September 1984, p. 4

3 KAITUNA, pp.7,30-31
4  Ibid., pp.39-41
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(@)
(b)
(c)

(d)

contravening their spiritual and cultural values;
reducing the quality or quantity of their fisheries;

rendering the catch of these fisheries unacceptable on spiritual and cultural
grounds; and

rendering plant and other resources in and about the river less suitable for
traditional purposes.

Practicable alternatives to the Kaituna pipeline existed (considered in the light of
Maori values as well as sound engineering practice).

The Water and Soil Conservation Act 1967 prejudicially affects the claimants in
that it fails to implement and recognise the provisions of the Treaty of Waitangi.
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B. 4 Claimant comments
Mr Stanley Newton, JP QSM

Mr Newton chose to prepare comments in writing. The text is reproduced in full below:

“The Ngati Pikiao Kaituna claim was neat, it was tidy and it was very well
presented. We stuck to all the essentials of traditional Maori protocol. We chose
the environs of our tupuna marae and the beckoning of our tupuna wharenui Te
Takinga. Our claim was of Maori origin of Maori traditional, spiritual and cultural
values; our history, our mana and our wairua Maori was at stake. We believed,
that the hull of our canoe could never be hidden.

We extended every hospitality and courtesy to all that came to the marae,
whether for or against the claim. The eldership of Ngati Pikiao extended to all the
heartiest of felicitations, together with the comfort and warmth of the marae and
the wharenui. There were prayers before and after each session of the enquiry.
Having thus achieved this, so far, all was well. Visitors were now of the tangata
whenua peaceful, happy and comfortable. The focus was now directed to the
issues on hand. The Pikiao claim had started.

We treasure the memories of that hui and admire, always, the stature, the esteem
and the dignity of the members of that Tribunal. The depth of the enquiry was
terrific. If the Kaituna River is said to be one of the food bowls of the people from
Lake Rotoiti and out to the estuary at Maketu on the coastline, then, are there any
examples of this.

Yes! There were laid out on the floor of the wharenui one monster eel, some
kakahi or fresh water mussel, succulent pipis and tuangis, some placid paua,
some grizzly kina and a few mournful mussels, all kaimoana food, which would
suffer from pollution if the Kaituna pipeline became a reality.

| believe the summary of the Waitangi Tribunal’s recommendations of the Kaituna
claim, which is concise and to the point, has come about by careful consideration
and enquiry by that Tribunal. Our eldership, including myself, expressed our
gravest concern that wastewater disposal to the River was a complete desecra-
tion of the spiritual, the cultural, the traditional and the historical values we had
for this very sacred river of Ngati Pikiao. We spoke in Maori; we spoke in karakia;
-we spoke in chants; and we spoke in waiata and oriori. The charm and the
spiritual presence of our tupuna (ancestors) prevailed overall. Our mothertongue
~was truly our enlightenment.

Suffice for the Claim. What of the follow up of those recommendations of the
Waitangi Tribunal. At one stage the Rotorua District Council was going to do a
short cut job. They were going to refine the sewage at the treatment plant to
maximum purity as defined by their water right and continue to dump that effluent
in Lake Rotorua. Ngati Pikiao did a haka, before the Council, and that dampened
all of their aspirations. '

We loaded them on mini-vans and took them, engineers and all, to Whangamata,
to see how that enterprising little town disposes of its wastewater into nearby state
forest. Levin was our next target to show them how wastewater could be spray-
irrigated onto coastal sand dunes amongst a very young pine forest. A similar
scheme in the Bay of Islands for land disposal was also pointed out.
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And now, we are happy to find that our city- fathers are going to dispose of the
Rotorua city wastewater into the Whakarewarewa forestby spray-irrigation. They
reckon the cost is enormous and it could be a burden to all Rotorua ratepayers
for years to come. True, my rates have already increased 40 percent. | believe
the Government’s 21 million dollar subsidy is being very well spent and our en-

vironmental heritage of lake and land will be protected from human pollution for
many decades.”

1 Letter of 18 August 1988
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APPENDIX C - Manukau Claim

C.1 Environmental Degradation

The Manukau was for hundreds of years a rich source of food. From 1847 however, the
concentration of inadequately controlled agricultural and industrial development in the
harbour’s catchment led to widespread pollution and alteration of the estuarine ecosystem.
The Tribunal summarised the experience of tribal withesses who recalled abundant finfish
and shellfish resources which allowed marae to provide generously for guests. Now,
however, fish must be purchased for the major tribal gatherings.*

The Manukau Harbour is very large and relatively shallow, with a long shoreline and great
expanses of intertidal areas. The harbour’s ecology is thus particularly sensitive to the influx
of sediments and pollutants from modern land use. In summarising the history of pollution in
the Harbour, the Tribunal noted:

“By the first World War land surrounding the upper Mangere inlet was firmly
eslablished as the noxious industry centre for Auckland [and] by 1950 pollution
was an obvious problem. Some 18 trade waste sewers discharged untreated
wastes to the harbour along the northern coast alone, together with untreated
urban effluent at several points and additional effluent from process operations.
Discharges to the Mangere inlet resulted in severe ecological damage from which
the harbour has not yet fully recovered. There was evidence that the water was
recycled with each tidal change rather than fully flushed so that contamination
was not confined to the main channels but spread throughout the harbour. The
inlet was described as ‘an evil smelling estuary having a bottom covered with
black, sulphide smelling ooze’ with rotting organic matter ‘several feet thick'.
Fumes from the mudflats were reported to have blackened the paint of houses
[and] a Commission of Inquiry was appointed in 1955 to consider the ‘Noxious
Fumes’ problem . . . .

. .. Several witnesses affirmed the view that pastoral farming in the catchment
is a major contributor to the bacterial loading in the harbour and is probably the
main cause of the ‘creeping black mud’ referred to, and extensive deposits of silt
that have accumulated over the years. ” 2

The Tribunal noted that although the Mangere Sewage Purification Works (constructed in the
1960s) hadled to improved water quality, it was still insufficient to maintain a healthy estuarine
ecosystem. ? The Tribunal questioned the way that the public authorities sought to balance
development and preservation rather than improve water quality, noting that:

“... there ought to be more positive policies providing an incentive to developers
to shape their projects to secure an environmental advantage or to contribute to
the cost of environmental repair. " *

MANUKAU, pp. 55-56
ibid. , pp. 60-62

Ibid., p. 101

Ibid., p. 87

h WO N =

55



The Commissioner for the Environment reiterated concerns to the Tribunal (also expressed
in the Motunui and Kaituna hearings) about the cumulative impacts of pollution on Maori
fishery resources % and further noted:

“ .. the administrative agencies concerned with water in New Zealand need as
a matter of urgency to undergo professional training to improve their capacity to
- communicate when confronted with a Maori viewpoint and to develop their
sensitivity, not only to Maori values in relation to water, but towards the
conservation ethic in general. The fact that water is managed in a monocultural
framework and with a bias towards consumption rather than conservation is in my
view part of the problem and it creates the difficulties which this Tribunal is called
upon to address from time to time as is the Commission for the Environment.” ¢

The Tribunal included among its environmental management recommendations the amend-
ment of resource management statutes, the formulation of a comprehensive action plan to
clean up the Harbour, and the creation of a bicultural guardianship authority to oversee
Harbour management.

C.2 Summary of Tribunal findings 7

The Tribunal in the Manukau claim found generally that in the Manukau the tribal enjoyment
of the lands and fisheries has been and continues to be severely prejudiced by compulsory
acquisitions, land development, industrial developments, reclamations, waste discharges,
zonings, commercial fishing and the denial of traditional harbour access and that the omission
of the Crown to provide a protection against these things is contrary to the principles of the
Treaty of Waitangi.

The Tribunal made specific findings on:

(a) the need for urgent action on regional and maritime schemes and the creation
of a ‘clean up’ action plan, with particular attention to sewage discharges and
continuing illegal waste discharges and reclamations.

(b) the need to restore mana Maori through Crown resumption of Harbour owner-
ship and granting of Maori influence over use of the Harbour, and the need for a
bicultural guardians group to protect Maori and environmental interests in the
decision-making process. (The Tribunal did not endorse full Maori ownership, full
Maori control, or a complete moratorium on new water rights. )

(c) changes needed to current legislation which is contrary to the principles of the
Treaty, in particular the Town and Country Planning Act 1977, the Water and Soil
Conservation Act 1967, fisheries legislation, and the Historic Places and Antiqui-
ties Acts.

(d) the need for attitudinal changes as well as legislative changes and the impor-
tance of early consultation, avoiding token representation, and providing re
search assistance to Maori groups.

(e) particular Crown actions contrary to the principles of the Treaty affecting the
people of Makaurau, Whatapaka, Pukaki, Maioro, Awhitu and Rangariri.

5 Submissions of Kenneth William Piddington (Commissioner forthe Environment) to the Waitangi
Tribunal, November 1984, pp. 4-5

6 Ibid.,p.3
MANUKAU, pp. 100-128
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C.4 Claimant comments
Mrs Nganeko Minhinnick '

The Manukau claimants have experienced a great deal of frustration over the Crown’s lack
of progress in implementing the Manukau recommendations. The Crown officially accepted
all butone of the recommendations in 1986, but tangible ‘flaxroots level’ results are still largely
non-existent. They have experienced a long series of different Crown representatives, all
having to be told the same thing all over again. They would like to see one key contact and
coordination between different divisions and agencies of the Crown.

They have also seen a long series of written reports to no apparent effect. Government
reports seem to be ‘just lots of words’. They are ‘sick of reports’, and have no patience now
with representatives who cannot show practical results. While they await action, the pollution
continues daily, and new sources of pollution continue to be approved. The claimants are led
to believe that those in power ‘don’t give a damn’.

She feels that the Crown needs to trust, to ask, and to listen. Maori people must be given
a say, and the Maori way of managing resources must be accommodated.

They do notwant money or revenge. They wanta return of mana and adequate resources
to be self-sufficient. Mrs Minhinnick drew attention to the recommendations of the 1988 UN
Report by Professor Daes in this regard. ‘

... Itis ... my mostimportant recommendation that the Maori people be given
formal and substantive self-government over their local and internal affairs . . . the
minimum goal should be powers sufficient for the protection of the groups’
collective right to existence and for the preservation of their identities . . . to this
end, a secure financial basis must be created, preferably through the establish-
ment of rights to land and resources, taxation powers and, when and if these are
insufficient, the granting of lump sums for the free use of the self-governing
entity.” 2

Mrs Minhinnick strongly criticised the ‘piecemeal’ approach to environmental management
shown by the Pakeha system, and emphasised the need for a holistic approach. All
resources must be viewed as an interconnected whole, and all impacts considered by
decision-making bodies. The failure to take a holistic approach has produced the severe
damage that the Manukau has suffered.

She noted that the Tribunal approach and recommendations has changed over time.
However, claimants whose case was heard when the Tribunal could only look back to 1975
have to rejoin the claims queue for a re-evaluation to seek stronger recommendations.

Mrs Minhinnick’s comments specific to individual Manukau recommendations are detailed
below: :

Rec 1: Review of statutes

The existing piecemeal approach must be replaced with a holistic approach. All statutes
dealing with air need to be included: not only pollution, but control of air traffic. She is

1 Summary of discussions in June and September 1988
2 DAES, 1988, p. 12
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concerned that the majority of the $5 million being spent on the resource management
statutes review is being spent on lawyers rather than gathering wider input.

Rec 2: Pukaki fishing access and airport causeway

'Ongoihg consultation’, as claimed by the Crown, is not correct: only one specific meeting to
date. The fishing access issue must also now take Muriwhenua findings into account.

The report on the effect of the causeway excluded expert advice from tangata whenua, and
is not a definitive statement on the issue. The Minister of Transport has told them that the
causeway can be removedif the Eastern Accessway goes ahead, butthey are concerned that
this may involve further compromises on their part.

Rec 3: Action Plan implementation

She complained that there are too many committees, and too much delay for unnecessary
studies instead of acting on clean-up. The emphasis is ‘technical’ rather than ‘natural’ and
nothing concrete is happening. At the very least studies must Include tangata whenua
knowledge. In the interim they also want to see a practical moratorium on new discharges.

Rec 4: Moratorium on reclamations

They want this moratorium to be enacted. It is not an ‘overly blunt’ method as some have
claimed. Drastic moves are needed.

She noted however, that the regaining of land naturally eroded away near Whatapaka marae
(some of which was wahi tapu ), should not be thwarted as part of a moratorium on
reclamations. The people have determined that no significant damage would be done to fish
breeding grounds. She emphasised the wisdom of a holistic approach.

Rec 5: Kaitiaki /guardians

Nganeko stated that the Maori people desire their status as kaitiaki to be fully recognised,
and that this is not the same as ownership. She repeatedly emphasised that the Pakeha
people needed to trust that the Maori people would act as effective guardians.

They will not support the Lake Guardians model (only advisory) or only a percentage of
guardianship. They want tangata whenua's existing kaitiaki status to be acknowledged
100% as a starting point; in that way they can negotiate a 50:50 partnership from a position
of mana. They believe it is against the spirit of the Treaty for the Crown to demand a
compromise of mana from the outset.

Rec 6: Reserved fisheries

They feel that the Crown approach over this has been very insensitive. The Crown has been
completely wrong about the bird strike hazard: traditional fishing methods do not allow gutting
at sea, and birds would not therefore have been attracted near the aircraft by making the area
an exclusive Maori fishing zone.

She reminded that the Lower Waikato fisheries reportwas due out 31 May 1988. The Tribunal
recommended that if the matter is not resolved within three years, the commercial fishing
should be prohibited (the three year time limit after the findings were issued expired on 9 July
1988). :
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Rec 7(b): Amendment of legislation re: water rights

She reminded that the Tribunal recommended the legislation should be ‘amended forthwith’.
This has not occurred.

She also noted that: (a) water rights should not be issued without concerning the needs of
the water body itself (to maintain a healthy ecosystem); (b) the ‘grandfather clause’ in the
Water and Soil Conservation Act allowing existing discharges to continue without control
must be deleted; and (c¢) catchment boards must respect tribal boundaries when selecting
Maori representatives.

Rec 8: Development levies, especlally re: fisherles

Under the present $50 million cut-off for development levies, they believe that big develop-
ments are just split up into smaller parts to avoid paying.

With regard to Maori representatives on regional planning committees, boundaries need to
be clarified. Pakeha jurisdictions and Maori tribal boundaries don’t match.

With regard to traditional fisheries: they believe the burden of proof rests with the Crown to
prove that a fishery is not traditional, not for tangata whenua to prove that it is.

She also noted that Professor Daes’ UN report has supported affirmative action (see quote
earlier).

Recs 9 and 12: Maioro and Waiuku: wahi tapu, ironsand mining and forestry

Mining of the remains of their ancestors is the ‘insult of all insults’. They will not agree to mining
or removal of remains. Forestry operations are also unacceptable (they are digging up
ground, not just cutting trees). They want the whole area returned without conditions.

This issue has been taken by Nganeko to the UN through Professor Daes of the Working
Group on Indigenous Populations. They will continue to pursue international remedy if
domestic law does not protect them.

The claimants believe that the wording of recommendation 9 resulted from the Tribunal being
misled that the Forest Service was seeking genuine negotiation with tangata whenua. The
proposal they had, however, meant continued desecration of wahi tapu, and the kaumatua
refused to accept it. ‘

Recs 13 and 14: Protection of wahi tapu

They believe the Historic Places Trust should be replaced by Maori kaitiaki in relation to wahi
tapu. The existing situation does not provide adequate protection.

Rec 15: Return of Pukaki marae and urupa
They have never dehied that the lands were returned and then sold: what must be considered
is that the move from communal to private ownership, and the sale of land to pay for rates,

were compelled in breach of the Treaty. When the current owners (Turners and Growers)
purchased, Maori Affairs omitted gazetting the reserves as instructed: the faultis the Crown’s.
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‘Additional recommendations’®

Ngati Te Ata believe that there are two more recommendations in the concluding text of the
Tribunal's report (even though they are not numbered as are the others). These would be:

16. Compensation for confiscations should be made payable not to individuals but
to the Makaurau, Pukaki and Te Puea maraes. These people have suffered enormous
losses and although compensation was not sought it provides the only practical
alternative to restoring what was lost.

17. Ngati Te Ata ought to be fully informed about why they had to vacate the
Moeatua marae, about whether or not they still have an interest in the Awhitu Lakes,
and whether access or user rights can still be secured to them. The Rangariri people
ought to be told of the position concerning their papakainga and should be assisted to
re-establish their mana whenua at Awhitu.

8 Note: these ‘recommendations’ were brought to the attention of the Treaty Issues Unit in June
1988, and they began investigations.
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APPENDIX D - Te Reo Maori Claim

D. 1

Environmental degradation

Environmental management is the management of human activity within ecosystems. The
way that human beings behave is a reflection of their cultural background, and their culture
is transmitted to them via their language. A threat to the Maori language is a threat to the
integrity of a unique indigenous part of the New Zealand environment. Where the environ-
ment may be or has been adversely affected the Parliamentary Commissioner for the
Environment may investigate under section 16(1)(c) of the Environment Act. Section 17(c)
of the Act directs particular attention to cultural resources which contribute to the wellbeing
of the fangata whenua.

D.2

Summary of Tribunal findings

The Treaty guarantees protection of the Maori language as a taonga under
Article Il. The protection guaranteed to taonga under the Treaty requires active
(not merely passive) protection.

Laws and policies prohibiting the use of Maori in the Courts are inconsistent with
the prnnc:ples of the Treaty. '

The education and broadcasting systems in over-emphasing English fail to
protect the Maori language. (However, the Tribunal noted that it did not feel
qualified to deal with many of the recommendations sought by the claimants in
relation to education and broadcasting except in a general way. )

The Maori language should be officially recognised forthwith in the Courts and in

- dealing with any department or local authority. However, enforced bilingualism

in all official documents is inappropriate as resources could be better spent on a
Maori Language Commission to encourage the use of Maori.

1

TE REO MAORI, pp. 27-33, 38-58, 65-67

75



S19)
-siuy Aq pajoalal

"pajnisul Jou sem Aiinbul papuswiWwodal ay

" OB yoes)
0} $80JN0S3J PUE SJayoes} Jo Aljige|ieAe ay} 8sealou] 0} suoisiaoid

Bunsixe uayjbuans o} panujuod pue sawwesboid mau pajeniul sey

uoieonp3 j0 Juswpedaq auyl, I} SSSIAPE UOIIEINPT JO JBISIUIN BU L

Jsow S8ouBjsWwNoAD Ul $S8o0.d |euopeonpa
8y} ui abe)s AjJed Ue Woly 0S Op 0} 8|QE 89 PINOYS
IIOBW UJEd| 0} YSIM OUM UBIP|IYo |[ JBy} 8insud
0} Alessaoau aq Aew yojym saioljod jejuswiped
-ap Juauno Ul sabueyd 8y} 0} 8o0uUdI881 JEINDY
-led Buipnjoul pajeonpa ate uap|iyo Loep Aem
8y} ojul yumyuoy paymsul aq Axnbuj ue jeyl

uojjeonp3y
pue sqeyy 10BN JO SIBISIUIW 9yl oL &

pajuswajdw Ay

‘puejeaz maN jo abenbue| [elo10 ue se UOB JO uolejusw
~g|dwi| 8y} Ul UMOID) By} }SISSE puE asIApe 0} pue abenbue| Buiall e se
uoepy ayowoud Ajaanoe o} (uoissiwwor) abenbue] Loey ayy) Loepy
08y 9} | MIYM BINEL 8| paysiiqelsa /g6 10y abenbue uoepy ayy

‘(Wodau ay) jo g|'2'g esed 1sj01) abenbue)
LIOB 8Y} JO asn 9y} 18}S0} pue asiaadns 0} ain
-1e1s Aq paysi|gelse aq Apoq Buisiuadns e eyl

sieyy jeu
~13)U] PUB SI[BYY [I0B JO SIdISIUIN 34} OL 2

‘OB Ul SJUBWINJOP LIN02 JWgns
-0}1ybu ay) sey sou pajuelb usaqjou sey sapuoyine ognd 18410 yum
sbBujjeap uj uoep seads 03 Jybu syl -sbuipasooid [ebaj Aue ui uoepy

"(uodau ayy
J0 g'2'8 ied 19ja1) saipoq o1qnd Jayjo pue saf
-lJoyIne [B00] ‘sjuswiieda juswulonon yum
sBuljesp Aue uj pue me| o SUNOI |e ui abenbug)

pajusw yeads 0} b 8y} pausjuod pue puejeaz maN jo abenbuej eioy0 OB\ 8y} asn 0} 0S Op 0} Saysim oym uosiad
-aiduw Ajjeiued ue aq 0} abenbue| Loeyy oy} pasejoap /86| 10y abenbue uoey ayL Aue Buygeus paonponul 8q uonesiba) yeyl
Jajsjuiy awpid

8y} pue sijeyy [10B JO I3)SUN 9yl Ol °|

¥861 ABW g [eunquL 8y} yym pabpol wien

986 Iudy 62 siuswuedaq Aq paaigoay

AHVYWAINS SNOILYANINnWoo34d
SNivis ASNOdSIH NMOHD TYNNEIHL IDNVLIVM

NIVTO I[HOVYIN O3H 31 :ISNOdS3H NMOHD 40 AHVININNS £°d

76



S19})
-Siujw Aq pajoalal

pajebinwo.d Apeale, pey pue ‘wsienbuljiq sjowoid o} sjqe Apealje
alam Aay) jey) passpisuod OSS ayl 'sabueyo aanejsibo) pssod
-0Jd 8say) jsuebe papuswwo9al UOISSILIWOY SIIAIBS 9JBIS By

10} uoisinold axew 0} / /6| 19V jJuswAodwy jo
SUOIIPUOD SBD1AIBS 8)BlS Y] PUB 296 | 10V S892|
-AJ3S 9JElS 9y} 0] SpeW 8q S}JudWPUSWE Jey |

§99JA19S ]S JO abieyo uj J8)SIUIN
9y} pue sijeyy [1oey jo I9)SjUj 8yl ol °G

pajuswi
-9|dw Ajjeiued

‘(abenbue| uoepyy ay) uo Bugseopeoiq oy Juswalinbal ol0sds
ou) ojpey Uoep BoIBaj0Y Joj Boddns [eloueul pue Awouoine (9)

‘(abenbue| uoepyy ay} u) Buyses-peoiq

10} Juswalinbal oyoads ou) uonejuasaid Sy Ul uoISUBWIP OB

B 9pn|oul, pue aoualpne Uoe e je pajoalip buiwwelbosd dn
pIiNg 0} € AL 10§ polad [euonisuel) Jeak a1y} e JoAo Juawalinbal (q)

:(10) papino.d Ajeoyoads jou Ing Junowe Sy} Ul pspn|oul S|

Buniseopeoiq abenbue| uoeyy) sesodind Bupseopeolq Loey 10}
pajeoo|je 93 buseopeoig o11qnd du} jo juad Jad xis jo wnwjuiw e (e)
1816M UOJJEPUBLLILIOSI
siy} 0} bunejas syujod Asy ‘Bunseopeolq Loepy o} bunelal Aoijod jo
Ww0ja1 paounouue Buiseopeo.g Jo JBISIUIN 94} ‘8861 18qoio0 € uQ

HIOMI9N olpey Loepy
e gjesado 0} sjuesrem 1o} [leunqu} Gupseopeosg ay) 0} paidde sey
pue pieog OlpeY LIOE B paysliqe}sa sey ZNOd 8YL "saaieniul uod
-dns pue bujurel; jyess ajedoidde pue ‘sawwe.lboid sbenbue| Loeyy
40 Jaquinu 8y} ‘BujwesBoid uoisingja} pue olpes [eisusb ul uoepy
4O 8SN 8y} Ul 8SEB8IOU] 8WOS uvdaq sey a1ay °,08in)no pue abenb
-ue| Uoepy soueyua 0} paubisap sswwelboid jo uoisiaoid sy} - 0}
PaRIWWO9 Si, UMOJD 8U} Jey) sasiape Buiseopeolg o Jalsiulpy ayL

“(uodau 8y} jo 6°°/ eied
19}81) pauIaouod sj bulseopeo.q se Jej 0s suop
8q 0} siy} se|qeud (0g 29s) 9/61 10V Dunseo
-peo.g ay} jey} pue ‘abenbuej uoep oy} josjoud
pue asiubooas 0} umol) 8y} sabiqo 1bueyep
jo Ayeait ayj jey ‘Buipuld siy} o} pey aq pJebal
Aoljod Buiseopeolq o uone|INWIo} 8y} Ui jeyl

Bunseopeoug
pue sijeyy [I0BW JO SIBISIUIN Syl OL b

‘(wodau ayy jo /-9 eied 18y81) BlEIS BY) WO}
Hoddns [eloueul yim pue wayy o} jeoysuaq

77



, (9861 aunp ‘gz [YM) wiejo Jayuny e pajy aaey Asyj pue ‘ebenbue
OB 8y} 108}01d A|9AIIOE 0} JuBIOlNSU| SE SJUBLWIR[O 8} AQ POLLBSP SEM UOIIBPUSLLLLIOOS) LIOBYY 09Y 8 S,Jeundil] ay} 0} asuodsas umois) sy (2)

" Auapl pueieaz maN anbjun e jo juswdojansp sy} premo} ainyno pue abenbue| uoeyy Aq apew Bulsq uoRNQUIU0D 8y} O}
paebai buiney ‘dojanap o} Aunpoddo Jiej B pue $821n0S81 JO UoIEJ0|je 8|qelnba U 8A189381 0} 81n)no pue abenbue| uoey sy} 4o} apiaoid (01),

:se (9 'd) (,sennoadsiad diysieuped,) ndebuey ebueyoill aH ul 8861 (LAY Ul paounouue sem abenbuej uoepy uo Aojjod umos) ()

:So]ou |elauan
‘abenbue| Loepy ay} suonuaw Ajeoyoads
Su0[}08s 9say) Jo auopN ‘uopisod sy} 0} pauns isaq uosiad ay}
0} 80uaiajaid aA1b 0} aaIN0ax3 JaIyo auyy salinbal 09 ° S °, swwesboid
sanunpoddo JuswAojdws [enbs, ue saiinbal gg g “sidoad Lioepy
8y} Jo sjuawalinbal JuswAhojdwia pue suonesdse ‘swie sy} Jo UoiIu
-60931 sapnjou; yoiym *,s1ahojdws poob, aq Asy) jey) salinbai (2)9s
'S ‘sjuawpedap juswuianob Jo saAiINoax3 JoIyD Yum sisal Aljqrs
-uodsau |esauab ay) ‘gg6 | 10V 10109S ajelg ay) jo abessed sy} Y : ‘(uodau
8y} jJo p'L'6 eJed 1gjol) o|qelisep 10 Aiessa
".sqo[ ajeudoidde 10j uoneol0ads ajqelisap 10 ojgelisap -08U SWa9p UOISSILIWOY S9OIAISS 9JB}S 8y} se
AlyBiy ‘renuassa ue se ainyno pue abenbue| noeyy ui Aousioloid 1oy suopisod yons o} juawjujodde 1oy aysinbaiaid
pasu 8y} Japisuod 0} wiay} buuinbal syuswisedap o} abueyd Aoljod e e 9q 0} ysibuy uj pue poepw ur wsyenbuiqg
AHYWANS SNOILYANIannoo34d
SNnivis ASNOdS3IH NMOHD TYNNGIHL IDNVLIVM

78



D. 4 Claimant comments

Mr Huirangi Waikerepuru and Mr Piripi Walker '

The claimants believe that the Crown purposefully pre-empted the findings of the Tribunal in
the Te Reo Maori claim by introducing the Maori Language Bill before the Tribunal findings
were made public. The changes instituted by the Crown were lesser than those recom-
mended by the Tribunal and, the claimants believe, insufficient to actively protect the Maori
language.

They would like to see the Maori Language Act or other appropriate statutes strengthened
to reflect fully the first Te Reo Maori recommendation. Maori people should be able to
conduct their business in the Maori language with all of government, not just the courts.

The claimants are now concentrating on self-help initiatives such as establishing tribally-
based Maori language radio stations themselves. Without adequate assistance from the
Crown to cover costs, however, they must rely on extensive volunteer labour. The Tribunal
has stated that it is the Crown'’s duty to actively protect the taonga of te reo Maori, and
therefore the claimants believe the Crown should be more generous.

The Waitangi Tribunal apparently indicated to claimants that after the Royal Commission on
Broadcasting finished their deliberations, the issue of ownership of the airwaves under the
Treaty could be considered. However, as their claim has been heard by the Tribunal once
before, their second claim must now wait in the queue.

Mr Walker questioned whether the Tribunal itself is actually a fraud, if its recommendations
can be ignored by the Crown, and it is not adequately resourced for the task it has been given.
They feel that purely advisory bodies will serve no useful purpose until the power equation
in government reflects a Crown-Maori partnership.

They also said that representation of the Maori partner in decision-making must be tribally
based.

Mr Walker noted that central government needs reform in order to recognise the Treaty and
the need for partnership, especially with regard to the ‘operative environment’ (schools,
broadcasting, etc. ).

1 Summary of discussions in June/July and September/October 1988
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APPENDIX E - Waiheke Claim

E. 1 Environmental degradation

The Waiheke claim dealt with the allocation of the natural and physical resource of land, and
access for tangata whenua to physical and spiritual sustenance from that land. Loss of the
Waiheke land meant loss of natural, physical and cultural resources that were their heritage
and necessary for the physical and cultural wellbeing of the tribe, which are matters of
concern to the Parliamentary Commissioner for the Environment under section 17(c) of the
Environment Act. Section 16(1)(a) of the Act allows investigation into matters of resource
allocation.

E.2 Summary of Tribunal findings

The Crown acted contrary to the principles of the Treaty in enabling the disposal of the
Waiheke scheme through the Board of Maori Affairs without providing for an inquiry into the
Ngati Paoa position, and the prospect of furnishing relief. .

(Note: Two of the three Tribunal members also found that the granting of the right of pre-
emption to the Crown under the Treaty implies a reciprocal duty for the Crown to ensure that
the tangata whenua retain sufficient endowment for their foreseen needs. This opinion was
later endorsed by the Tribunal sitting on the Orakei claim. )

1 WAIHEKE pp. 74-84, 99-100
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E. 4 Claimant comments

Mrs Hariata Gordon '

The Waiheke claimants to date have not had a positive or a substantive response from the
Crown. They see that both the primary cause of the problem which led to their claim, and the
party responsible for coordinating the Crown response to the Tribunal's recommendations,
are under the jurisdiction of the same Minister of the Crown (Board of Maori Affairs and Treaty
Issues Unit, both under the Minister of Maori Affairs). This situation seems not to have
encouraged a speedy resolution.

Although their ancestors were compelled to sell the Waiheke land (under circumstances
induced by Crown actions in breach of the Treaty), the tribe believes they should still have
the right to be consulted about transactions in their tribal territory. They believe that
recommendation 1 should have been worded more forcibly. They also believe that it is an
insult for Maori Affairs to propose alternative lands to Waiheke. If an alternative was
appropriate, Ngati Paoa would have said so: only they can say which lands are taonga to
them. 2

They believe that the third recommendation should not have to have been stated at all, if the
departments of the Crown had been doing their job.

Mrs Gordon noted that although the Waitangi Tribunal can only issue recommendations, it
is all they have to place their faith in.

Contacts with departments of the Crown are frustrating: the contact person keeps changing,
and information has to be repeated as it does not seem to get passed on to others who need
to know. Better coordination of communication is needed.

Partnership must involve shared decision-making at all levels. At the moment it appears to
be only one-way consultation (Pakehas make the decisions, and consult if they want
specialist Maori information). ‘Considering’ Maori values is not strong enough.

Rangatiratanga requires that Maori people be given back enough resources to be self-
sufficient and not dependent on handouts. Devolution must include adequate resources in
control of the jwi authorities.

She also feels that talking about ‘white backlash’ only encourages it to happen. Politicians
should instead concentrate on public education: particularly explaining the background of the
claims.

1 Summary of discussions in June and September 1988

2 Note: the Director of the Treaty Issues Unit believes that they have not been proposing
altematives (J. Paki, pers. comm. , 18 October 1988).
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APPENDIX F - Orakei Report

F.1 Environmental degradation

The Orakei claim is similar to the Waiheke claim in that it dealt with the allocation of the natural
and physical resource of land, and access for tangata whenua to the physical and spiritual
sustenance from that land (see comments under E.1). ‘

F.2 Summary of Tribunal findings

1 The Crown at various times and in various ways failed to meet its
obligations under the Treaty to the Ngati Whatua people of Orakei, and in
so doing has prejudicially affected them to the extent that they are “virtually
landless and without standing in their own homeland”. As a consequence
of the many breaches of the Treaty of Waitangi recorded, and the serious
loss and deprivation which Ngati Whatua at Orakei have incurred as a
result, appropriate relief should be granted to them. This relief should be
granted to the tribe as a whole through the Ngati Whatua of Orakei Trust
Board. .

2 The Crown has an obligation under the Treaty to ensure retention by tribes
of sufficient resources for their maintenance, support and livelihood. As a
result of Crown action, Ngati Whatua has insufficient resources to sustain
itself, including lack of sufficient financial resources to utilise any lands that
may be returned to them. Therefore, in addition to return of certain lands,
the Crown should grant a sufficient financial endowment.

3 There was nothing inconsistent with the Treaty that the claimants, and
others, should demonstrate to protest the failure of the Crown to redress
Ngati Whatua losses at Orakei or to provide some forum for the issues to
be fully researched, debated and determined. It was inconsistent with the
Treaty however that the protest in this case was made unlawful through
acts of trespass. However the matter of pardons is for the Attorney-General
to decide.

1 ORAKEI, pp. 137-147, 180-185
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F.4 Claimant comments

Mr Joe Hawke and Mr Danny Tumahai '

Ngati Whatua believe that their physical as well as emotional/ spiritual environment was
destroyed by actions of the Crown. Loss of land was connected to loss of fishing and farming
resources, and loss of mana.

At the time comments were invited from the claimants, the Crown had not yet made its
announcement that the Orakei recommendations were accepted. Claimants were aware that
delays had occurred with arguments over the $3 million, and asked why action couldn’t be
taken on the other recommendations in the meantime. They noted it was a matter of justice,
not precise compensation: the $3 million recognised past wrongs but could not approach
compensation for them.

They noted that their claim was already a compromise, as they only chose lands with no third
parties involved, in order to be ‘reasonable’. it was now time for the other Treaty partner to
be reasonable.

Mr Hawke was the first to lodge a claim with the Waitangi Tribunal, in 1976, where he raised
general Maori land issues in connection with a fisheries claim. Twelve years and three
hearings later, they finally had a Crown undertaking, but as yet no tangible result.

They are concerned that the Crown seems to read the recommendations of the Tribunal only,
and not the full text that explains the magnitude of injustice and the speed with which it should
be righted. They also felt that Tribunal recommendations from some other claims were not
explicit enough, enabling the Crown to not act.

He also noted the difference between the Pakeha piecemeal approach to resource manage-
ment, and the Maori holistic approach.

Mr Hawke emphasised the need for 50:50 partnership; his people originally offered this to the
Crown, but the trust and the Treaty were broken. It is time to try again.

1 Summary of discussions in June and September 1988
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APPENDIX G - Muriwhenua Claim
(Interim reports on SOEs and fisheries)

G. 1 Environmental degradation

The fisheries portion of the Muriwhenua claim was principally concerned with the contention
that full Crown control of fisheries was contrary to the Treaty, in that the Maori people had not
surrendered the fisheries guaranteed to them under Article II. The remainder of the claim is
concerned with land and the Tribunal has not reported its findings in that regard apart from
the interim report of 8 December 1986 relating to the transfer of Crown lands to SOEs.

The Tribunal noted that the Northland fishery had not suffered the same impacts from
pollution as in other areas:

“The Far North’s slow economic development also meant that fish habitats were
spared the pollution and reclamations that affected more prosperous places.”

However, the majority of comment in the Muriwhenua report concerning impacts on natural
and physical resources relates to resource depletion through overfishing.

The Long Title and s. 17(e) of the Environment Act refers to sustainability of natural and
physical resources and s. 17(e) of the Act refers to depletion of these resources.

The first example of resource depletion documented by the Tribunal was that of the grey
mullet fishery; booming in the 1870s and 1880s, it was by 1895 in decline. 2 Significant
depletion of fish stocks then occurred nationwide with the advent of steam trawlers in 1916
and subsequent sophistication of, and lack of control over, trawl/seine operations.

In 1963, the Crown initiated policy actively encouraging exploitation of the inshore fisheries.

“Under increasing pressure, both small and large operators worked their way up
the coast, ranging from trawlers at sea to small trailer borne boats on land.
Muriwhenua was not exempted, despite its remote position . . . . Their coastlines
are now dominated by trawlers and fishermen based in the south . . . . It was
further apparent that by the 1980s, the viability of small fishing ventures was very
much in question and that only the bigger species - the larger trawlers - with the
facility to explore further afield, might survive in the competition . . .

... The catch of some fish stocks had dropped dramatically. National commercial

landings of snapper for example, plummeted from 17,600 tonnes in 1978 to 8729
tonnes in 1983. Not only were financial returns down but the survival of some
species appeared in jeopardy. In brief there were too many fishermen chasing too
few fish.” 3

The Crown response to this situation was to reduce the number of people fishing commer-
cially by excluding part-timers. This had a disproportionate impact on the claimants, and

1 MURIWHENUA, p. 113
2 Ibid.,p.94
3 Ibid.,p. 117
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contributed to the lodging of the Muriwhenua claim with the Tribunal. Imposition of the ITQ
(Individual Transferable Quota) system added further insult to this injury. 4

The Tribunal advocated bicultural negotiations to resolve the matters of resource allocation.
As these negotiations transpired, in addition to rangatiratanga and resource allocation,
conservation of the fisheries resource was a theme of particular importance to the Maori
negotiators. ®

G.2 Summary of Tribunal findings ¢

8 December 1986 report

1 The State Owned Enterprises Bill as drafted was prejudicial to the Muriwhenua
claim and some 40 claims before the Tribunal and was contrary to the principles
of the Treaty.

10 December 1986 report

2 The allocation of Individual Transferable Quotas (ITQs) could préjudice the
Muriwhenua claim, and considerable disruption and need for compensation may
ensue if ITQs were issued.

30 September 1987 memorandum

3 The main finding was that the fisheries were owned by Maori in the same way as
land, and that the Crown therefore was required under the Treaty to negotiate for
a right of commercial use.

June 1988 report

4 The Treaty guaranteed to Maori full protection for their fishing activities, including
unrestricted rights to develop them along either or both customary or modern
lines. Without prior agreement (which was not obtained) general fishing could
neither delimit nor restrict this Maori fishing interest: to the extent that general
fishing might do so, the Crown is bound to intervene.

5 The fishing activities of the Muriwhenua people involved the whole of the adjacent
continental shelf. Those activities in fact had been developed on commercial
lines, and would have been developed as a commercial industry, had the Treaty
guarantee been maintained by the Crown.

6 The Crown is obliged to support Maori economicinitiatives in fishing, or otherwise
- to seek arrangements whereby Maori and non-Maori fishing could proceed to the
mutual advantage of both sides. ltis consistentwith the Treaty and in the interests
of both sides that new agreements or arrangements on fishing should now be
sought. In Muriwhenua, the Crown must bargain for any public right to the
commercial exploitation

4 Ibid. , p. 188

5 Report of the Maori Members of the Joint Working Group on Fisheries, pp. 1, 7, 8, 12, 14 (in
Ministerial Sub-Committee on Maori Fisheries, July 1988). Also see Preamble to the Maori
Fisheries Bill, k(v)

6 MURIWHENUA, pp. 239-240, 296-297
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of the inshore fishery. In terms of the Treaty the Crown’s only interest in that
fishery at present is the full protection and promotion of tribal fishing activities.

The Quota Management System, as currently applied, is in fundamental conflict
with the Treaty’s principles and terms, apportioning to non-Maori the full,
exclusive and undisturbed possession of the property in fishing that to Maori was
guaranteed; but the Quota Management System need not be in conflict with the
Treaty, and may be beneficial to both parties, if an agreement or arrangement can
be reached.

The damage to the Muriwhenua tribes had included the loss of a viable industry.
Very substantial relief to the claimants is required in respect of past breaches and
to restore their fishing economy to what it might have been. A long-term
programme of rehabilitation is required and special account must be taken of their
reliance on fishing due to the small land area available to them, the lack of
alternative industries in the district and the need to rebuild their communities.
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G.4 Claimant comments

Hon Matiu Rata '

Mr Rata stressed that only part of the Muriwhenua claim related to fisheries, and that the
remaining portion dealing with land had yet to be reported on by the Tribunal. He did not want
to see the attention given to the fisheries issues compromising in any way their opportunity
for redress for land claims.

He also noted that the use of the Muriwhenua findings on fishing to set precedent for Maori
fishing policy nationwide suggests that the hearing costs should not be borne solely by
Muriwhenua claimants but should be shared more equitably.

Mr Rata commented that it was unrealistic to expect Maori-Crown negotiations to resolve in
six months a problem that had evolved over 148 years. The Ministers’ decision to introduce
the Maori Fisheries Bill was a ‘very bold step’ to force resolution of these issues. He would
like the Crown to not be looking for ‘a way out' of difficult Treaty issues, but ‘a way in' to a
positive solution.

He has a greatdeal of confidence in the ability of this country to solve Treaty issues, and sees
slow but positive progress. Mr Rata would like to see a bipartisan approach to the Maori
fishery issue and to Treaty issues generally, and believes that with informed debate and
goodwill enduring solutions could be reached within a decade.

He recognises that one generation cannot afford to remedy 148 years of breaches under the
Treaty in one go and that there are no simplistic answers. Seeking a ‘full and final
settlement’ is unrealistic and inequitable: one generation cannot have sufficient
foresight or financially afford it. What is needed Is a base settlement and a legislative
formula that requires adherence to the principles of the Treaty. Each generation can
contribute in relation to the benefits acquired, and the principles can be applied as appropriate.
to changing conditions.

He believes that Maori people are generous when it comes to material issues, and are not
interested in ‘splitting straws’ like the Pakeha seem prone to do.

He is concerned that “the niceties of law not be used to deny justice”. Litigating for years in
the courts is no solution. He is also concerned that “the rule of law not stifle the legitimacy of
claims”. If redress is considered too expensive this should be a comment on this generation’s
ability to pay, not a comment against the validity of the grievance itself.

Mr Rata indicated that the Tribunal had received “undue pressure” from the Crown to get the
Muriwhenua fisheries report out quickly, and he was concerned at this development.

With regard to future review of the implementation of Tribunal recommendations: he noted
that the Minister of Maori Affairs is now required to report annually, but that there may be a
‘conflict of interest’ as Maori Affairs itself has been involved in claims as part of the Crown.
He would like to see a standing committee of Parliament oversee Treaty issues.

1. Summary of discussions in June, October, and November 1988
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APPENDIX H
WAITANGI TRIBUNAL REPORTS NOT CONTAINING
RECOMMENDATIONS '

H. 1 Fisheries regulations

Mr Joe Hawke of Ngati Whatua and others lodged a claim in October 1976 that prosecutions
under the Fisheries Regulations were contrary to Maori fisheries rights guaranteed under the
Treaty. Mr Hawke also gave a lengthy submission on the issue of customary Maori land.

The Tribunal considered that the claim was not well founded, and accordingly made no
recommendations. The Tribunal did not address the matter of Maori land, as it was not part
of the original claim, and dismissed the fisheries claim largely because the regulations
allowed for special permits for specific tangi or hui gathering but the claimants had not sought
a permit.

H. 2 Waiau Pa Power Station

This claim, lodged in February 1977, concerned a Crown proposal to site the Thermal No. 1
Power Station near Waiau Pa, and the consequent impacts this would have on the estuary
ecosystem and thus kaimoana resources.

The proposed power station was to be fired by natural gas from the Maui field, and would have
required either cooling ponds, taking 560 ha of intertidal land, or mechanical draught cooling
towers, which could produce effluent containing chemical pollutants.

The Crown advised the Tribunal that it had abandoned the cooling pond alternative, and then
that it had abandoned the power station proposal in total. The Tribunal did not therefore make
any final recommendations. It did however comment on Maori views of pollution and the likely
environmental impacts, as the quotes below summarise:

“The Tribunal was particularly impressed by the witnesses who spoke of the
interdependence of communities of life within the waters . . . That there has been
already a deterioration due to pollution from fresh stream flooding, agricultural use
of the inland areas and from other man inspired activities, is beyond doubt.

. .. The Tribunal is satisfied that it was demonstrated beyond doubt that shallow

sheltered inlets like Manukau harbour are important marine ecosystems . .. and that

there is an extensive measure of interdependence between the whole of the
sheltered nursery areas of the Manukau harbour and the ocean fisheries.

The Tribunal has reached the conclusion that the proposals of the New Zealand
Electricity Department, be the proposal in the form of a ‘pond’ or of ‘cooling towers’,
will cause damage to the waters of the Manukau harbour. The Tribunal believes that
there must be recognition of the fact that a valuable source of food, which given a
fair chance is capable of providing protein for generations to come, should not be
endangered to such an extent that its future is put in jeopardy ...." 2

1 For full references of these reports, see the References section
2 WAIAU PA POWER STATION, pp. 10-12
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The power station was not proceeded with, largely based on economic grounds. However,
the Tribunal clearly indicated the incompatibility of thermal/chemical effluent with the
protection of ecological integrity and kaimoana resources in estuarine environments.

H. 3 Motiti Island

This matter was brought to the Tribunal in May 1984 by the Patuwai Tribal Committee, who
objected to the inclusion of Motiti Island within Tauranga County for local government
purposes and sought the Tribunal's assistance in persuading the Local Government
Commission to set aside its scheme.

The Tribunal advised the claimants that it could only investigate Crown policies or practices
that may be contrary to the principles of the Treaty of Waitangi and invited the Committee to
submit a claim prepared appropriately. The Committee did not respond. The Tribunal judged
with the information at hand that the Committee had had the right of hearing before the Local
Government Commission, and to investigate the matter further would require a claim stated
in different terms.

H. 4 ‘Special Privileges’

Mr D McMaster of Auckland filed a claim in February 1985 alleging amongst other things that
a number of special privileges were accorded to Maori people at variance with the Treaty. Mr
McMaster was advised thats. 6 of the Treaty of Waitangi Act 1975 allowed only Maori people
to bring a claim to the Tribunal, and as he is not Maori he withdrew his claim.

H. 5 Taupo fishing rights

Mr H T Karaitiana of Ngati Tuwharetoa lodged this claim in December 1984 requesting the
Tribunal's intervention with regard to the law affecting the taking of inanga (freshwater
whitebait) in Lake Taupo.

The Tribunal researched the relevant fishing regulations and found that Ngati Tuwharetoa
had exclusive rights to koura and other fish indigenous to the lake, but anyone could take
whitebait, lamprey or eel. They advised Mr Karaitiana and requested clarification on his claim,
but received no response. After two years the claim was considered to have lapsed.

H. 6 Auckland Regional Authority

The Auckland District Maori Council lodged this claim in March 1986, claiming that the
Auckland Regional Authority was in breach of Article Il of the Treaty in not granting two seats
on the Authority to Maori people and in rejecting the District Maori Council's nomination to fill
a vacant seat on a body that had 29 Pakeha and no Maori members.

The Tribunal advised the claimants that there would be a delay before the claim could be
heard and to consider in the interim whether under the terms of the Treaty of Waitangi Act
the actions of a local authority could be claimed against.

The District Maori Council advised in November 1986 that the ARA had subsequently created

two Maori seats, and that in view of the growing list of cases before the Tribunal, they would
withdraw their claim.
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H.7 Ngai Tahu fishing rights

In September 1984, Tom Te Weehi and Reremoana Hauraki of Ngai Tahu claimed to the
Tribunal that certain provisions of the Fisheries Act and Regulations were contrary to the
Treaty.

Mr Te Weehi had been prosecuted for the taking of seafood contrary to the Fisheries
Regulations. Criminal prosecutions were adjourned by the District Court to enable the
Tribunalto hear the claim, but the Tribunal decided in June 1985 that they would not hear the
claim until the Court proceedings had been completed.

Mr Te Weehi was convicted in the District Court but successfully appealed against that
conviction in the High Court. The High Court decision was that he was exercising his
customary fishing rights and did not commit an offence. 3

Mr Te Weehi subsequently withdrew his claim from before the Tribunal.
H. 8 Mangonui Sewerage

The Mangonui Sewerage Report dealt with the portion of the Ngati Kahu claim (lodged March
1987) concerning a sewerage scheme proposed on their ancestral lands. The portion of the
claim dealing with their land generally has yet to be reported on by the Tribunal.

The Tribunal declined to make recommendations in their report. However, the report did have
comment to make in relation to the environmental and cultural impacts of sewage treatment
and disposal, and bicultural resolution of conflicts in that regard.

The Tribunal did not challenge the previous findings of the Planning Tribunal and Board of
Health that some form of sewerage scheme was needed in the region. They noted that in the
area from Mangonui to Cable Bay the heavy clay soils prevented the effective functioning of
septic tanks, resulting in direct discharge to streams and the sea, and that porous soils in the
Taipa catchment meant that septic tank leachate had some contact with the shallow water
supply aquifer. 4

The Tribunal noted the importance of kaimoana resources in the region, particularly in Ryders
Creek and the Taipa River 5, and that sewage discharges to kaimoana areas is “anathema
to many Maori for whom waste can never be discharged to waters that support food”. ¢ They
noted that in response to concerns about the Taipa River catchment, the proposed scheme
was to divert the effluent into the Parapara Stream catchment instead, where its quality was
to be ‘polished’ by a marsh system. 7 However, they were also of the view that insufficient
assurance had been given by the Catchment Board that there would not be seepage from the
holding ponds into the Taipa aquifer and estuary. ®

3 Williamson J in Te Weehi v Regional Fisheries Officer High Court, Christchurch, M 662/85, 19
August 1986 :

4 MANGONUI SEWERAGE, pp. 30-31
5 Ibid. , pp. 26-27

6 Ibid. , p. 38

7 Ibid. , pp. 26-30

8 lbid.,p.5
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The Tribunal noted that during the time that decisions on the scheme were being made,
planning and water rights laws did not sufficiently allow for the Maori point of view to be taken
into account. ® However, after the Tribunal commissioned a study of alternative sites, and
considered their practicality in light of physical constraints, Maori concerns, and costs to the
local ratepayers, they concluded that they could recommend no clear alternative to the
proposed sewerage scheme.

The Tribunal noted that:

“The Trealy . .. requires a balancing of interests in some cases, and a priority for
Maori interests in others. This is one occasion where a balancing is needed and
some compromises mustbe made. ... The scheme, we note, has been arranged
and changed to reduce the cultural impacts, and the continued possession and
enjoyment of tribal land and fisheries is not in the circumstances unduly
encroached upon.” 1

And found that:

“Having regard to the customary opinion that wastes defile that which is
esteemed, Maori planning would require the works to be elsewhere . . . [however]
the ponds should be resited . . . only if there are reasonably practical alternatives
. .. Of the alternatives proposed, none is sufficiently free of other problems to
warrant Parliamentary intervention to require the ponds’ relocation. “ '

An important finding of the Tribunal was that the Crown had acted contrary to the provisions

of Article Il of the Treaty in failing over the years to legally recognise tribal rangatiratanga,

which in the Mangonui case had contributed to inadequate consultation with Ngati Kahu by
“the local authority. 12

The Tribunal also noted that planning should have regard to the retention of lands in Maori
ownership, and that the assessment of the relationship of Maori people to the land ought not
“to depend on the ownership of the land. '

9 ibid. , pp. 4-6

10 Ibid.,p.7

11 Ibid, p. 61

12  Ibid., pp. 47-48, p. 60
13  Ibid., p. 61
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APPENDIX J -
PRINCIPLES OF THE TREATY OF WAITANGI AS
DEFINED BY THE WAITANGI TRIBUNAL (1983-1988)

Principles that can be identified from the decisions of the Waitangi Tribunal are discussed
below: '

1 THE EXCHANGE OF THE RIGHT TO MAKE LAWS FOR THE OBLIGATION
TO PROTECT MAORI INTERESTS

This concept was expressed in the Manukau report as follows:
‘[kawanatanga] means the authority to make laws for the good order and security
of the country but subject to an undertaking to protect particular Maori
interests.” !
In the Motunui report, the Tribunal said:
‘[The Treaty of Waitangi represents] an exchange of gifts . ... The gift of the right
to make laws, and the promise to do so so as to accord the Maori interest an
appropriate priority.”
" and (as also later confirmed in the Orakei report):
“The Treaty was an acknowledgement of Maori existence, of their prior occupa-
tion of the land and of an intent that the Maori presence would remain and be
respected. It made us one country, but acknowledged that we were two people.
It established the regime not for uni- culturalism but for bi-culturalism.” 2
- The Muriwhenua report stated that:

“The principle that emerges is the protection of Maori interests to the extent
consistent with the cession of sovereignty. ” ?

2 THE TREATY IMPLIES A PARTNERSHIP, EXERCISED WITH UTMOST
GOOD FAITH

The principle of partnership was first stated by the Tribunal in the Manukau report:

“The interests recognised by the Treaty give rise to a partnership, the precise
terms of which have yet to be worked out.” 4

Subsequent to the Court of Appeal case, the Orakei and Muriwhenua reports reiterated and
supported the judgement of the Court that the leading principles of the Treaty are (a) that it

MANUKAU, p. 90

MOTUNUI, p. 61, ORAKEI, p. 130
MURIWHENUA, p. 191
MANUKAU, p. 95

AW N =
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signifies a partnership between the races, and (b) that it obliges both partners to act towards
each other in utmost good faith. $

Further treatment of this theme can be found in Appendix K.

3  THE TREATY IS AN AGREEMENT THAT CAN BE ADAPTED TO MEET
NEW CIRCUMSTANCES

Tribunal decisions make it clear the Treaty must move with the times and adapt to remain
relevant. The Motunui report states:

“The Treaty was also more than an affirmation of existing rights. It was not
intended to merely fossilise a status quo, but to provide a direction for future
growth and development. The broad and general nature of its words indicates it
was not intended as a finite social contract but as the foundation for a developing
social contract. . ..

We consider that the Treaty is capable of a measure of adaptation to meet new
and changing circumstances provided there is a measure of consent and
adherence to its broad principles.” ¢

Chief Judge Durie in the Waiheke report stated:

“The preamble to our governing Act directs, in my view, that the Treaty is to be
always speaking - it is to be made relevant to our times.” 7

4  THE NEEDS OF BOTH MAORI AND THE WIDER COMMUNITY MUST BE
MET, WHICH WILL REQUIRE COMPROMISES ON BOTH SIDES

On the matter of compromise, the Motunui report states:

“Itis not inconsistent with the Treaty of Waitangi that the Crown and Maori people
should agree upon a measure of compromise and change. In particular, it is not
inconsistent with the Treaty that the Te Atiawa hapu should accept a degree of
pollution in respect of certain of their fishing grounds, on the basis that other
grounds will not be spoilt.” ¢

This principle was reiterated in the Orakei report. ¢ In the Te Reo Maori report, the Tribunal
stated:

“The Treaty was directed to ensuring a place for two peoples in this country. We
question whether the principles and broad objectives of the Treaty can ever be
achieved if there is not a recognised place for the language of one of the partners
to the Treaty. In the Maori perspective the place of the language in the life of the
nation is indicative of the place of the people.” 1

ORAKEI, pp. 147-148, MURIWHENUA , pp. 190-192
MOTUNUI, p. 61

WAIHEKE, p. 82

MOTUNUI, p. 62

ORAKEI, p. 137

10  TE REO MAORI, p. 29
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The Tribunal commented as follows in the Muriwhenua report:

“. .. neither partner in our view can demand their own benefits if there is not also
an adherence to reasonable state objectives of common benefit. It ought not to
be forgotten that there were pledges on both sides.” 11

In the Mangonui report, the Tribunal discussed this principle further:

The principle relating to the question of balance was stated succinctly in the Waiheke report,

“It was a condition of the Treaty that the Maori possession of lands and fisheries
would be guaranteed. The guarantee requires a high priority for Maori interests
when works impact on Maori lands or particular fisheries for their guarantee was
a very small price to pay for the rights of sovereignty and settlement that Maori
conferred. In other cases however, it is a careful balancing of interests that is
required. Itwas inherent in the Treaty’s terms that Maori customary values would
be properly respected, butit was also an objective ofthe Treaty to secure a British
settlement and a place where two people could fully belong. To achieve that end
the needs of both cultures must be provided for, and where necessary,
reconciled.” 2 : '

and reinforced in the Muriwhenua report as follows:

“It is out of keeping with the spirit of the Treaty . . . that the resolution of one
injustice should be seen to create another.” 2

The Motunui decision commented on the concept of an ‘exclusive user’, stating that:

‘the mana ofthe Maori people to be able to control their own fishing grounds ought
to be upheld. This includes the power to regulate and restrict both the use and the
class of persons who may use. It does not follow however, that there must in all
cases be an exclusive user but rather that that is a matter to be determined in
consultation and negotiation with the hapu concerned. We noted that . . . [the
claimants]do not seek an exclusive user . . . this approach is consistent with Maori
customs and values.”

In the Manukau report, the Tribunal discussed the concept as follows:

“. .. we do not think the Maori interest in the seas is the ‘full exclusive and
undisturbed possession’ of the English text. European New Zealanders need this
Treaty too because by it the Maoripeople agreed to and accepted the existing and
projected settlements and emigration referred to in the preamble and thereby
agreed that the Europeans too would ‘belong’. Both parties stood to gain by this
Treaty as partners in a new enterprise. The new partner necessarily needed
access. The European'’s interest in the harbour and foreshore areas cannot be
denied either.

11
12
13
14

MURIWHENUA, p 195
MANGONUI, p. 60

WAIHEKE, p. 99, MURIWHENUA, p. xxi
MOTUNUI, p. 63
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We suspect that the original Maori signatories would have appreciated this and
that the subsequent claims to exclusive ownership reflect the total denial of the
Maorimana in the laws of the seas and fisheries. Those who appeared before us
claiming that the Manukau belonged to them spoke of the Maori willingness to
share the Manukau. They spoke also of the belittlement they felt when their ‘first
nation’ status was relegated to that of ‘an ethnic minority’.

We conclude that the Treaty did promise the tribes an interest in the harbour. That
interest is certainly something more than that of a minority section of the general
public, more than just a particular interest in particular fishing grounds, but less
than that of exclusive ownership. It is in the nature of an interest in partnership
the precise terms of which have yet to be worked out. In the meantime any legal
owner should hold only as trustee for the partnership and acknowledge particular
fiduciary responsibilities to the local tribes, and the general public, as distinct
entities.” 1

$ THE MAORIINTEREST SHOULD BE ACTIVELY PROTECTED BY THE
CROWN

As notedin no. 1 above, kawanatanga’ means the authority to make laws for the good order
and security of the country, but subject to an undertaking to protect particular Maori interests.
The Tribunal has stated the possessory guarantees of the second article must be read in
conjunction with the preamble, where the Crown ‘is anxious to protect’ the natives against the
outcomes of emigration and with the ‘royal protection’ conferred in the third article, and said
in the Manukau report:

“The Treaty of Waitangi obliges the Crown not only to recognise the Maori
interests specified in the Treaty but actively to protect them . . .. It follows that the
omission to provide that protection is as much a breach of the Treaty as a positive
act that removes those rights.” '

This point was made again in the report on Te Reo Maori, and reiterated in the Orakei report
as follows: ~

‘fIn Te Reo Maori]. .. itwas submitted that the word ‘guarantee’ meant more than
merely leaving the Maori people unhindered in their enjoyment of language and
culture. It required active steps to be taken to ensure that the Maori people have
and retain the full exclusive and undisturbed possession of their language and
culture.” 7

In the Muriwhenua report, the Tribunal noted that the guarantees in the Treaty assured that:

“ .. despite settlement Maori would survive and because of it they would also
progress. . . to achieve that. .. the Crown had not merely to protect those natural
resources Maori might wish to retain, but to assure the retention of a sufficient
share from which they could survive and profit, and the facility to fully exploit
them.”

15 MANUKAU, p.94
16 MANUKAU, p.95

17 TE REO MAORI, p. 29, ORAKE! p. 135
18 MURIWHENUA, p. 194 '
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6 THE GRANTING OF THE RIGHT OF PRE-EMPTION TO THE CROWN
IMPLIES A RECIPROCAL DUTY FOR THE CROWN TO ENSURE THAT THE
TANGATA WHENUA RETAIN SUFFICIENT ENDOWMENT FOR THEIR
FORESEEN NEEDS

Judge Durie in the Waiheke claim found that this was a principle of the Treaty, but the Tribunal
was not unanimous on that point through the dissenting opinion on that claim of member Mr
J Q Poole. *®

In the Orakei report, however, considerable research was undertaken into the historical
context of the Treaty, and the opinion of Judge Durie in the Waiheke claim was supported.
As summarised in the Orakei report:

“It is abundantly evident. . . that Lord Normanby, in instructing Captain Hobson

to obtain for the Crown the right of the pre-emption of Maoriland, andin stipulating
how such right was to be exercised, made it clear that no land was to be so
purchased which was needed to provide for the comfort and subsistence of the
Maori people. In short, they were to be left with a sufficient endowment for their
own needs. An official protector was to ensure this. The right of pre-emption was

to be a limited right. It was not to extend to land needed by the Maori . . . .

... we find that Article 2, read as a whole, imposed on the Crown certain duties
and responsibilities, the first to ensure that the Maori people in fact wished to sell;
the second to ensure that they were left with sufficient land for their maintenance
and support or livelihood or, as Chief Judge Durie puts it in the Waiheke Report
. .. that each tribe maintained a sufficient endowment for its foreseen needs.” #®

7 THE CROWN CANNOT EVADE ITS OBLIGATIONS UNDER THE TREATY
BY CONFERRING AUTHORITY ON SOME OTHER BODY

This was first stated in the findings on the Motunui claim, and confirmed in subsequent
reports. 2 : '

As stated in the Manukau report:

“ .. we do not find it necessary to question [the Auckland Harbour Board’s]
particular acts except insofar as they relate to the nature of its statutory
jurisdiction . . . . The first question is whether the Crown has a responsibility in
terms of the Treaty. The question is then whether the statutory parameters
prescribed for others in defining that responsibility are adequate having regard
to the principles of the Treaty. It follows that the Crown cannot divest itself of its
Treaty obligations or confer an inconsistent jurisdiction on others. It is notany act
or omission of the [Auckland Harbour] Board that is justiciable but any omission
of the Crown to provide a proper assurance of its Treaty promises when vesting
any responsibility in the Board.” 2

19 WAIHEKE, pp. 74-84

20  ORAKEI, pp. 144, 147

21 MOTUNUI, pp. 65, WAIHEKE, p. 74, MANUKAU, p. 99, ORAKEI, p. 136
22 MANUKAU, p. 99 "
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The Tribunal found in the Orakei report that this principle extended to the vesting of
responsibility in the Native Land Court, and in the Mangonui report found that it extended to
the laying down of rules for local authorities and the Planning Tribunal. 2

8 THE CROWN OBLIGATION TO LEGALLY RECOGNISE TRIBAL
RANGATIRATANGA

In the Mangonui report, the Tribunal first addressed this point in detail in the context of
whether Ngati Kahu had been prejudiced in their ability to present their veiws and have them
accepted in the planning process. The Tribunal noted that a major impediment to tribal
participation was the Crown'’s failure to legally recongise tribal authorities, a duty required
under Article Il of the Treaty.

“It ought not to be forgotten that the Treaty was with tribes, being signed at
different places and times by persons on their behalf . . . . It was also clear in the
Maori text and in the statements made at the time, that traditional mechanisms
for tribal controls would continue to be respected and maintained.

The main difficulty is that they were not. On the contrary, as the Orakei Report
makes clear, policies were introduced over a century ago to put an end to tribal
powers.

Criticism that a tribe has failed to object is largely to blame the victim of the historic
process for its current condition. The nub of the problem is in the omission of the
Crown to recognise the tribal position and to provide the legal foundation and
resources for tribes to contribute more fully to local affairs and to take all
necessary steps for the protection of tribal interests.”

9 THE COURTESY OF EARLY CONSULTATION
In the Manukau report, the Tribunal noted that:

“Consultation can cure a number of problems. A failure to consult may be seen
as an affront to the standing of the indigenous tribes and lead to a confrontational
stance. Admittedly some values and traditions are not negotiable but the areas
for compromise remain wide . . . .

To achieve a reasonable compromise it is preferable that there be consultation
with the tribe rather than have the tribe resort to objection processes, or even
protests and demonstrations. It would help if the conduct of the parties were
related to planning procedures so that the Tribunal could adjourn proceedings
and require discussion and a search for a settlement. ” %

In the Mangonui report, the Tribunal stated that:
“Even at the outset there is a Maori complaint that the opportunity to be involved

is merely by an objection procedure which operates after the local authority’s
plans have been drawn and publicised. The procedure is available to the public

23 ORAKEI, p. 136, MANGONUI, p. 4
24 MANGONUI, p. 47
25 MANUKAU, pp. 119, 125
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The Motunui decision first sums this up as the full import of te tino rangatiratanga. # The
Kaituna decision notes this same premise when it determines that traditional rights of
ownership are part of the taonga Maori’ guaranteed in the Treaty and carry with them the
free and uninterrupted right to fish and gather in their traditional areas without impositions on
their cultural and spiritual values from pollution. In the Manukau report the Tribunal stated that
‘te tino rangatiratanga’ in the Treaty means ‘full authority status and prestige with regard to

as awhole. The tribes were given a special status by the Treaty however, and the
objection procedures are often inconsistent with their ways, compelling a
confrontational stance.

The complaint is valid in our view but not because there is a duty to consult in all
cases. lItis the prior opportunity to discuss that is most especially wanting. Early
discussions build better understandings in an area of cultural contact where the
potential for conflict is high. Agreements may not be reached but new insights
may be obtained and the subsequent debate may at least be better informed.

Nevertheless itis as wrong to blame the Council if Ngati Kahu were consulted too
late as itis to discredit Ngati Kahu if their objections were not made sooner. There
is a decided lack of structure by which to determine the proper tribal members to
deal with, or by which an authoritative tribal position can be obtained. The Crown,
in our view, has much work to do to complete its Treaty undertakings. It must
provide a legally recognisable form of tribal rangatiratanga or management, a
rangatiratanga that the Treaty promised to uphold.” #

TINO RANGATIRATANGA INCLUDES MANAGEMENT OF RESOURCES

AND OTHER TAONGA ACCORDING TO MAORI CULTURAL PREFER-
ENCES

their possessions and interests’, and that:

“The protection of fisheries must accord with the Maori perception of those
fisheries. It must be recognised that those disruption of fisheries that offend
cultural or spiritual values, as for example the discharge of animal wastes to the
waters of the fishery is as offensive as a physical disruption that reduces the
quantity or quality of the catch . . . there must be regard for the cultural values of
the possessor.” ¢

The Orakei report reiterates this point and notes that:

"In recognising the ‘tino rangatiratanga’ over their lands the Queen was acknowi!-
edging the right of the Maori people for as long as they wished, to hold their lands
in accordance with longstanding custom on a tribal and communal basis.” 2

26 MANGONUI, pp. 4-5
27 MOTUNUI, pp. 60, 63
28 MANUKAU, p. 95

29 ORAKEI, pp. 134-135
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The Tribunal has noted in the majority of its reports that taonga means ‘allthings highly prized’
by Maori and this includes tangibles such as fishing grounds, harbours and foreshores, and

‘TAONGA’ INCLUDES ALL VALUED RESOURCES AND INTANGIBLE
CULTURAL ASSETS

intangibles such as the Maori language and the mauri or ‘life-force’ of a river. ®

12 THE PRINCIPLE OF CHOICE: MAORI, PAKEHA AND BICULTURAL

In the Muriwhenua report, the Tribunal considered the rights guaranteed to Maori in both a

OPTIONS

tribal context (Article 1) and a personal context (Article I11):

“The Treaty provided an effective option to Maori to develop along customary
lines and from a traditional base, or to assimilate into a new way. Inferentially it
offered a third alternative, to walk in two worlds. That same option is open to all
people, is currently much in vogue and may represent the ultimate in partnership.
But these are options, thatis to say, it was notintended that the partner’s choices
could be forced.

The historical record suggests Maori have consistently sought to uphold tribal
ways against policies directed to amalgamation . . . but there is not certainty that
that preference would be maintained if the forces of amalgamation were re-
moved.

Butthe tribal rightis also upheld. The individual, as a British subject, has the same
rights (and duties) as anyone else in pursuing individual employment or gain. This
may reduce the tribal need but does not necessarily displace it. ” '

30

31

MOTUNUI, p. 59, KAITUNA, p. 17, MANUKAU, pp. 93-95, TE REO MAORI, pp. 28-29,
ORAKEI, p. 134

MURIWHENUA, p. 195
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APPENDIX K -
PRINCIPLES OF THE TREATY OF WAITANGI AS
DEFINED BY THE COURT OF APPEAL (1987)

The Court of Appeal in seeking to define the ‘principles’ of the Treaty included in its source
documents reports of the Waitangi Tribunal, the lists of Treaty principles submitted by the
parties to the case (see Appendix L), the Maori Affairs Bill then before Parliament, and
affidavits and other materials submitted to the Court.

Justice Somers observed that:

“The principles of the Treaty must | think be the same today as they were when
it was signed in 1840. What has changed are the circumstances to which those
principles are to apply. At its making all lay in the future. Now much, claimed to
beinbreach of the principles and of the Treaty itself, lies in the past. Those signing
the Treaty must have expected its terms would be honoured. It did not provide for
what was to happen if, as has occurred, its terms were broken.” '

And that:

“A breach of a Treaty provision must in my view be a breach of the principles of
the Treaty. ” 2

Justice Casey stated that in creating legislation that referred to ‘principles’ rather than ‘terms
or provisions’ of the Treaty, Parliament provided for the Treaty's terms to be:

“. .. understood in the light of the fundamental concepts underlying them. [This]
calls for an assessment of the relationship the parties hoped to create by and
reflectin that Document, and an enquiry into the benefits and obligations involved
in applying its language in today’s changed conditions and expectations in light
of that relationship.” 2

1 THE ACQUISITION OF SOVEREIGNTY IN EXCHANGE FOR THE PROTEC-
TION OF RANGATIRATANGA

Justice Cooke observed that the 'spirit’ rather than the strict text of the Treaty should be
considered, and that the basic terms of the Treaty bargain were:

“ .. thatthe Queen was to govern and the Maoris were to be her subjects; in return
their chieftainships and possessions were to be protected, but sales of land to the
Crown could be negotiated. These aims are partly conflicting.” *

All citations from New Zealand Court of Appeal, The Treaty of Waitangi in the Court of Appeal (New
Zealand Maori Council and Latimer v Attorney General and others, 6 NZAR 353), Government Print,
June 1987.

Somers J, p. 20
Somers J, p. 21

Casey J, p. 16
Cooke P, pp. 34-35
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Justice Richardson considered that:

“There is . . . one overarching principle . . . that considered in the context of the
SOE Act, the Treaty of Waitangi must be viewed as a solemn compact between
two identified parties, the Crown and the Maori, through which the colonisation
of New Zealand was to become possible. For its part the Crown sought legitimacy
from the indigenous people for its acquisition of sovereignty and in return it gave
certain guarantees. ” ¢

2  THE TREATY REQUIRES A PARTNERSHIP AND THE DUTY TO ACT
REASONABLY AND IN GOOD FAITH

Justice Cooke noted that:
“The Treaty signified a partnership between races . . ..”
and that:
“utmost good faith . . . is the characteristic obligation of partnership. ” ¢
Justice Richardson noted that the ‘compact’ entered into by the signing of the Treaty:

“ .. called for the protection by the Crown of both Maori interests and British
interests and rested on the premise that each party would act reasonably and in
good faith toward the other within their respective spheres . . . .

There would be circumstances where satisfying the concerns and aspirations of
one party could injure the other. If the Treaty was to be taken seriously by both
parties each would have to act in good faith and reasonably towards the other .
. . under the settled principles of equity as under our partnership laws, the
obligation of good faith is necessarily inherent in such a basic compact as the
Treaty of Waitangi. " 7

Justice Casey noted that to assert that partnership and the exercise of good faith was implicit
in the relationship established by the Treaty was:

“to do no more than assert the maintenance of the ‘honour of the Crown’
underlying all its treaty relationships.” ¢

In summing up the findings of the Court of Appeal, Justice Cooke noted that, approaching the
case independently, they had all agreed that:

“ . . the principles [of the Treaty] require the Pakeha and Maori Treaty
partners to act towards each other reasonably and with the utmost good
faith.

Richardson J, p. 1k5
Cooke P, pp. 35-36
Richardson J, pp. 34, 39
Casey J, p. 17

0 N o O

113



That duty is no light one. It is infinitely more than a formality. If a breach of
the duty is demonstrated at any time, the duty of the Court will be to Insist
that it be honoured. ” *

3 THE FREEDOM OF THE CROWN TO GOVERN

Justice Cooke noted that:

<D

“The principles of the Treaty do not authorise unreasonable restrictions on the «
right of a duly elected Government to follow its chosen policy. Indeed to try and -
shackle the Government unreasonably would itself be inconsistent with those

principles. The test of reasonableness is necessarily a broad one and necessarily

has to be applied by the Court in the end in a realistic way. The parties owe each

other co-operation.” 1 ‘

In addition, Justice Bisson stated that:

“ .. itis in accordance with the principles of the Treaty that the Crown should
provide laws and make related decisions for the community as a whole having
regard to the economic and other needs oftheday ....” "

4 THE CROWN DUTY OF ACTIVE PROTECTION

Justice Cooke accepted that the relationship between the Treaty partners created respon-
sibilities analagous to fiduciary (trusteeship or protectorate) duties, and that:

‘the duty of the Crown is not merely passive but extends to active protection of
Maori people in the use of their lands and waters to the fullest extent
practicable.”

5 CROWN DUTY TO REMEDY PAST BREACHES

Justice Cooke commented on a proposed ‘duty to remedy past breaches’, saying that:
“ .. if the Waitangi Tribunal finds merit in a claim and recommends redress, the
Crown should grant at least somme form of redress, unless there are grounds

justifying a reasonable Treaty partner in withholding it - which would be only in
very special circumstances if ever.” *

However, he did not wish to comment on whether the Crown should grant precisely the form
of redress recommended by the Tribunal.

9 Cooke P, p. 44
10 Cooke P, p. 40
11 Bisson J, p. 25
12  Cooke P, p. 37
13  Cooke P, pp. 37-38
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Justice Richardson noted that:

“ .. the protection accorded to land rights is a positive ‘guarantee’ on the part of
the Crown. This means that, where grievances are established, the State for its
part is required to take positive steps in reparation.” *

Justice Somers observed that:

“ . . the right of redress for breach . . . may fairly be described as a principle . .
.. As in the law of partnership a breach by one party of his duty to the other gives
rise to a right of redress so I think a breach of the terms of the Treaty by one of
its parties gives rise to a right of redress by the other - a fair and reasonable
recognition of, and recompense for, the wrong that has occurred. That right is not
Justiciable in the courts but the claim to it can be submitted to the Waitangi
Tribunal.” ¢

The Court ruled that the Crown must devise a mechanism to ensure that in the transfer of
lands from Crown control to State-Owned Enterprises the Maori partner's rightofredress was
not prejudiced. '

6 MAORI TO RETAIN CHIEFTAINSHIP (RANGATIRATANGA) OVER THEIR
RESOURCES AND TAONGA AND TO HAVE ALL THE RIGHTS AND
PRIVILEGES OF CITIZENSHIP

This is implied from Articles Il and Ill, and generally addressed in principle no. 1 above. As
it was specifically noted by Justice Bisson:

“The Maori Chiefs looked to the Crown for protection from other foreign powers,
for peace and for law and order. They reposed their trust for these things in the
Crown believing that they retained their own rangatiratanga and taonga. The
Crown assured them of the utmost good faith in the matter in which their existing
rights would be guaranteed and in particular guaranteed down to each individual
Maori the full exclusive and undisturbed possession of their lands which is the
basic and most important principle of the Treaty in the context of the case before
this Court. . . . [also] . .. Her Majesty extended to the natives of New Zealand .
. . all the rights and privileges of British subjects. ”

7 THE MAORI DUTY OF ‘REASONABLE CO-OPERATION’

Justice Cooke noted that: .
“...the duty to act reasonably and in the utmost good faith is not one-sided. For
their part the Maori people have undertaken a duty of loyalty to the Queen, full

acceptance of her Government through her responsible Ministers, and reason-
able co-operation. " 17

14  Richardson J, p. 17
15  Somers J, p. 22

16  Bisson J, pp. 22-23
17 Cooke P, p. 37
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8 ON WHETHER THE TREATY CREATES A DUTY TO CONSULT

Justice Cooke noted that it was ‘unworkable’ to lay down a duty to consult in an unqualified
sense, but noted that for a change of such magnitude as the transfer of Crown lands to SOEs,
the Crown:

“‘although . . . clearly entitled to decide on such a policy, as a reasonable Treaty
partner it should take the Maori race into its confidence regarding the manner of
implementation of the policy.” '

Justice Richardson noted that:

“ .. honesty of purpose calls for an honest effort to ascertain the facts and to reach
an honest conclusion.”

But that:

“. . . the notion of an absolute open-ended and formless duty to consult is
incapable of practical fulfilment and cannot be regarded as implicit in the Treaty
... [however] . . . the responsibility of one treaty partner to act in good faith fairly
and reasonably towards the other puts the onus on . . . the Crown, when acting
within its sphere to make an informed decision . . . to be able to say it has had
proper regard to the impact of the principles of the Treaty.” ®

He went on to note that to gather the necessary information on Treaty implications, ‘some’
or ‘extensive’ consultations may be needed, but in other circumstances the Crown may
already have the necessary information at hand.

Justice Somers observed that:

“ .. while each side is entitled to the fullest good faith by the other, | would not
go so far as to hold that each must consult with the other. Good faith does not
require consultation although it is an obvious way of demonstrating its
existence.” 2!

18 Cooke P, p. 38
19  Richardson J, p. 39
20  Richardson J, p. 40
21  SomersdJ.p. 23

116



SR

(€53

APPENDIX L -

PRINCIPLES OF THE TREATY OF WAITANGI AS
PROPOSED BY APPLICANTS AND PLAINTIFFS IN
THE NEW ZEALAND MAORI COUNCIL COURT OF
APPEAL CASE (1987)

Proposed by the New Zealand Maori Council

The Crown duty to actively protect to the fullest extent practicable.
The jurisdiction of the Waitangi Tribunal to investigate omissions.
A relationship analogous to a fiduciary duty.

The duty to consult.

The honour of the Crown.

The duty to make good past breaches.

The duty to return land for land.

That the Maori way of life would be protected.

That the parties would be of equal status.

Where the Maori interest in their taonga is adversely affected, that priority would be
given to Maori values.

Proposed by the Crown

That a settled form of civil government was desirable and that the British Crown should
exercise the power of Government.

That the power of the British Crown to govern included the power to legislate for all
matters relating to ‘peace and good order’.

That Maori chieftainship over their lands, forests, fisheries and other treasures was not
extinguished and would be protected and guaranteed.

That the protection of the Crown should be extended to the Maoriboth by way of making
them British subjects and by prohibition of sale of land to persons other than the Crown.

That the Crown should have the pre-emptive right to acquire land from the Maori at
agreed prices, should they wish to dispose of it.

(Source: NZ Court of Appeal, Cooke P, pp. 13-14)
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APPENDIX M -
Principles of the Treaty as Defined by the Royal
Commission on Social Policy (1988)

“It is the covenant of the Treaty which establishes three fundamentals; partner-
ship, equality of peoples, and guarantee. Many Maori believe that these funda-
mentals must guide the interpretation of the Treaty of Waitangi. This understand-
ing may be controversial to many Pakeha. It emerges clearly however, from Maori
interpretations of the Treaty texts, and their historical and contemporary perspec-
tives. ‘

The FUNDAMENTAL OF PARTNERSHIP referred initially to the relationship
between Maori people and the British Queen and Crown. Later, the relationship
changed to that between Maori and the Crown based in New Zealand (and thence
allimmigrants and settlers). It was to be a relationship of mutual respect between
equal peoples.

The rangatira sought a partnership for several reasons. Although numerically and
militarily the stronger, the Maori wanted a system of law and order to govern the
relationship between Maori and Pakeha. Many rangatira were also worried about
the continuing conflicts between some iwi. Further they wanted continued access
tointernal and overseas trade and new technology, and independence from other
colonial powers.

The FUNDAMENTAL OF EQUALITY OF PEOPLES refers to the understanding
that Maori and Pakeha would have equality and live in such a way that mutual
respect and integrity were maintained.

The FUNDAMENTAL GUARANTEE refers to the promise that the Queen would
ensure that Maori were treated and protected as British subjects. At the same

time the retention of Maori fishing grounds, forests, lands and other properties
including culture would be guaranteed.”

(Source: Royal Commission on Social Policy, ‘The April Report’, Volume Ili, part 1, p. 103)
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